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United States Court of Appeals for the 
District of Columbia 


October Term, 1938. 


No. 7292. 


UNIVERSAL DEALERS COMPANY, a Corporation, 

ArPELLANT, 

VS. 

PAUL B. CROMELIN, Trustee in Bankruptcy of 
Nolan Motor Company, Inc., 

Appellee. 


STATEMENT OF THE CASE. 

This appeal is from the final order of the District 
Court of the United States for the District of Columbia 
entered June 29, 1938 (R. 48) affirming on review an 
order of the referee in bankruptcy entered April 18, 
1938 (R. 35). The latter dismissed the petition of 
Universal Dealers Company, appellant, claiming the 
proceeds in the sum of $18,074.03 realized by the trus¬ 
tee (appellee) from the sale of certain property of the 
bankrupt Nolan Motor Company. 

The petition in bankruptcy was filed on November 
21,1936. The adjudication was on November 23, 1936. 
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1 Petitioner's claim is predicated on two chattel mort¬ 
gages, dated, respectively, June 11, 1036 and Septem¬ 
ber 3, 1936, both recorded November 12, 1936, which 
1 include the property sold by the trustee. The unpaid 
balance due on these mortgages is $22,500.00. 

The Referee and District Judge held that the mort¬ 
gages were in fraud of the rights of creditors because 
it was agreed at the time they were given not to record 
them “unless extenuating circumstances arise which 
would justify such action/’ 

Appellant claims that when the mortgages were 
given, it advanced the full amount of the loans for the 
specific purpose of increasing the stock of used cars 
and other capital assets. Before making the loans it 
made a thorough investigation of the financial condi¬ 
tion of the borrower, its reputation and that of its of¬ 
ficers, its operating profits and losses, the uses to 
which the borrowed money was to be applied and the 
need for the particular sums of increased capital. 

That under the circumstances disclosed by its re¬ 
ports, it approved these loans, without requiring im¬ 
mediate record of the mortgages, in good faith and 
with no intent to prejudice past or future creditors of 
the Nolan Company or idea that prejudice to creditors 
would result. That its consent to withhold from im¬ 
mediate record had no reference to or purpose to per¬ 
mit any extensions of credit by the Nolan Company. 

Issues Presented by the Pleadings. 

By agreement the mortgaged property, a large part 
of which had been repossessed by appellant between 
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November 12 and 21, 1036, was surrendered to and 
sold by the trustee in bankruptcy and the proceeds held 
subject to determination of the validity of the mort¬ 
gage liens (R. 18-22). 

Appellant's petition claiming these proceeds (R. 1- 
11) recites the lending of the money, the concurrent 
execution of the mortgages, the acknowledgment and 
recording of the mortgages on November 12, 1936, the 
default thereunder and various acts of repossession, 
the agreement with and sale by the trustee, substitut¬ 
ing the proceeds of sale for the mortgaged property, 
and asserts appellant’s right to this fund in the hands 
of the trustee. Copies of the mortgages are attached 
to this petition (R. 12-18). 

The answer of the trustee to this petition (R. 23-29) 
raised certain issues of fact and law. They were sub¬ 
stantially as follows: 

(R. 23) Requirement of proof that appellant relied 
on statements and information furnished by bankrupt 
with its applications. 

(R. 23-24) That mortgage was a preference and in¬ 
valid as against trustee. 

(R. 25) That mortgage is invalid as against trustee 
and creditors because not recorded until November 12, 
1936, during the interval between execution and record 
rights of creditors having intervened. 
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(R. 25) That mortgage was not recorded and its 
existence was concealed because the officers of bank¬ 
rupt and petitioner knew that bankrupt was dealing 
with persons who had given and would give credit and 
bankrupt could not continue to do business on credit 
if the giving of the mortgage were known. 

(R. 27) That taking possession of the used cars by 
appellant after November 12, 1936 constituted a pref¬ 
erence. 

(R. 28) That at the times of the execution of the 
mortgages and thereafter until the adjudication of 
bankruptcy the Nolan Company was in financial dif¬ 
ficulties, which fact was then known to appellant. 

(R. 29) That the mortgage transaction was a means 
whereby appellant and Universal Credit Company 
sought to protect themselves against loss due to the 
precarious financial condition of Nolan Motor Com¬ 
pany, and appellant and the Nolan Company failed 
to record the mortgage and concealed its existence be¬ 
cause they knew that if it wore known, other creditors 
would immediately take action to protect their claims 
against its assets. 

Hearing Before Referee. 

Evidence was introduced by both litigants at a hear¬ 
ing before the Referee on October 27,1937. (See Narra¬ 
tive Statement of Evidence, R. 52-101.) The findings 
of the Referee, including the order entered April 18, 
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1038, arc contained in the Referee’s certificate on re¬ 
view (R. 35-47). 

In affirming the order of the Referee (R. 48) Mr. 
Justice Bailey filed a brief written opinion (R. 47). 
There is no controverted issue of fact involved in this 
case, and it is believed that the following summary 
fairlv states the matters material to a consideration 

w 

of the legal principles involved: 

The Nolan Motor Company, a Delaware Corpora¬ 
tion, had been engaged in the sale of Ford automobiles 
and used cars, exclusively in the District of Colum¬ 
bia, for eight years prior to May, 1936. Its main of¬ 
fice, show room, store room and service department 
were located at llll-18th Street N. W. It had a service 
station and used car lots at various locations in Wash¬ 
ington. In May, 1936, it was one of the leading Ford 
dealers in Washington and vicinity. It had sold 1,376 
new cars in 1935, and a large number of used cars. 
The greater part of its sales to individual purchasers 
were financed by Universal Credit Company. Its 
dealings with this company had been satisfactory and 
continued so until November, 1936. 

Universal Dealers Company has its business office 
in Detroit, Michigan. Its business transactions are 
limited to the financing of Ford dealers by secured 
loans on their plants, equipment and stock or other 
satisfactory collateral. It maintains no office outside 
of Detroit and in loan transactions, acts through its 
own officers in Detroit. The customary incidents of in- 
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vestigating, reporting on and closing loans are attend¬ 
ed to bv the local branch office of Universal Credit 
Company. 

When a loan is desired by a Ford dealer, he presents 
the matter in the first instance to the local offices of the 
Ford Motor Company and Universal Credit Company. 
An application is prepared by the dealer on a printed 
form supplied by Universal Dealers Company. (Copies 
■ of these forms used in the present case; see R. 89, 90.) 
Information given in the original application is not in 
detail. 

If the application is entertained by Universal Deal¬ 
ers Company an elaborate statement is required to be 
filed by the dealer, which is transmitted to Universal 
Dealers by Universal Credit with report and comments 
on the various items of information contained in the 
dealer’s statement under the signatures of various of¬ 
ficials of the local branch of Universal Credit. 

In the instant case the Xolan Company first made 
i application to Universal Dealers Company for a $25,- 
000.00 loan on April loth, 1936. A substitute applica- 
i tion proposing a different repayment schedule was 
made on May 12, 1936 (R. 90). Thereupon the local 
branch of Universal Credit instructed one Kleeman, 
an employee of that office, to aid applicant in prepar¬ 
ing the detailed statement. Mr. Kleeman did so, and 
on May 28, 1936, the detailed statement with a sum¬ 
mary and comments by the Universal Credit office (R. 
73-80) was transmitted to Universal Dealers in De¬ 
troit. 



At this time the financial reputation of the Nolan 
Motor Company was very good. Ninety-eight per cent 
of its capital stock was owned by William J. Nolan, 
who except for certain matters arising out of divorce 
litigation, bore a good reputation individually and as a 
person of financial responsibility. A credit report ob¬ 
tained in connection with the loan was satisfactory. 

With the statement furnished bv Nolan Motor Com- 
pany, submitted with the Universal Credit report on 
May 28, including a financial statement and detailed 
schedules as of April 30, 1936, is a summary of these 
statements of Nolan Motor Company and of W. J. 
Nolan individually (R. 75 and 77). These reports, 
supported by schedules, were checked, analyzed and 
scaled by Universal Credit in its report to Universal 
Dealers. Since the present case involves the matter of 
good faith and intent of Universal Dealers in this 
transaction, the facts disclosed by this statement are 
important. 

It shows cash, $11,947.48 and receivables, $18,220.58. 
The latter item was scaled by Universal Credit Com¬ 
pany to $9000.00. It shows new cars on hand, $131,- 
026.83 as against which in the liabilities is $120,892.74 
due Universal Credit Company. This item merely rep¬ 
resents the usual wholesale conditional sale financing 
of new cars. As the statement shows, the number of 
new cars in stock were sufficient for three and four- 
tenths months’ sales. The apparently large indebted¬ 
ness secured by the stock of cars having such a rapid 
turnover would not affect the financial responsibility 
of the applicant. 
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The statement also shows a stock of used cars valued 
at $58,855.58, scaled to $29,000.00 by Universal Credit, 
and other miscellaneous items. 

i The liabilities include accounts payable, $10,743.67. 
The only notes payable other than the Universal Credit 
used car liens were to William J. Nolan $9500.00, and 
in this transaction Nolan signed an agreement to sub¬ 
ordinate indebtedness due him. It will be noted that 
the amount of cash on hand shown by this statement 
is $1203.00 in excess of all of the foregoing liabilities 
except Universal Credit's lien on new cars and W. J. 
Nolan notes, and that these liabilities include all of 
the liabilities of the Nolan Motor Company, except 
two comparatively small items of customer’s credit 
balances and accrued payroll, none of which appeared 
to be arrearages. The Nolan Company without the 
loan could then have paid its commercial creditors one 
hundred cents on the dollar out of its cash in bank, 
and liquidated with a large surplus to its stockholders. 

The personal financial statement of William J. Nolan 
submitted with this application (R. 92) claims a net 
worth of more than $200,000.00, including a large 
amount of real estate, $12,000.00 stock in the American 
Security & Trust Company, $5000.00 stock in the 
Hamilton National Bank, and $6109.15 cash on hand. 

The witnesses who testified in the matter stated 
that when the loan was made they had no information 
which would indicate the Nolan Company was in any 
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financial difficulty (R. 63, 66), and had no reason to 
think that the statements of account and financial 
statements were not as represented (R. 66). 

In the report of Universal Credit to Universal 
Dealers on this application, the following appears (R. 
74): 

“Dealer has stipulated that the documents are 
not to be filed because of the unfavorable publici¬ 
ty which would result and it is agreed with dealer 
that we will not record unless extenuating circum¬ 
stances arise which woujej justify such action.” 


Immediately following this statement (R. 75) under 
the title “Validity of Mortgage” the following ap¬ 
pears : 

“Capital Loan, Salable Collateral: Invalid un¬ 
less filed. Dealer objects to filing. Landlord has 
lien. Rent paid promptly—Do not believe Land¬ 
lord lien waiver necessary.” 

The first quoted statement from the report of Uni¬ 
versal Credit was placed on the papers before they 
were transmitted to Detroit. 

The second quoted statement was the memorandum 
placed thereon after the papers had been sent to De¬ 
troit by some person in the office of Universal Dealers 
(R. 68). 

Kleeman, who was the person who dealt with Nolan 
in preparing the papers, and who prepared the report, 
containing the foregoing statement, testified on this 
point: 
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“There was not a very lengthy conversation 
about recording the lien. It was to the effect 
they did not wish to record it.” (R. 67.) 

ITe also testified that he checked back over the rec¬ 
ords of Universal Credit with Nolan (R. 66), and as¬ 
certained from the agent for the owner that rent was 
paid promptly. 

After these papers were sent to Detroit, certain 
telegrams were exchanged on June 6th, 8th and 9th, 
between Universal Dealers and the Washington branch 
office of Universal Credit, wherein Universal Dealers 
required further information as to necessity and pur¬ 
pose of the loan. It was stated to them that the full 
amount of $25,000.00 was imperative to increase used 
car inventory and other business requirements. There¬ 
upon on June 9th, Universal Dealers accepted the loan 
and transmitted the mortgage and contract for repay¬ 
ment which were prepared in their office in Detroit, 
with a check for $25,000.00 to the order of Nolan Motor 
Company, to the Washington office of Universal Credit. 
These papers were received on June 11th, whereupon 
Mr. Kleeman went to the office of the Nolan Motor 
Company. The mortgage was executed, the contracts 
signed and the check delivered (R. 66). At that time 
this mortgage was not acknowledged before a notary 
public and it was not recorded. 

On August 15, 1938 a payment of $10,000.00 was 
made on account of the mortgage as required by its 
credit terms. Shortly thereafter on August 28, 1936, 
the Nolan Company submitted an application for an 
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additional loan of $10,000.00 (R. 89). The financial 
statement in support of this loan, on the same forms 
used for the prior loan, appear on pages 81-88 of the 
record. 

The financial condition of the company, it would 
appear from this statement, was comparable to its 
statement as of April 30, 1936, referred to above. It 
shows an increase in accounts payable from $10,743.67 
to $18,793.29, but it shows a corresponding increase 
of cash on hand to $18,301.44. It showed an increase 
in receivables from $18,220.58 to $27,309.80. Its net 
worth was practically unchanged.* 

In the report made by Universal Credit on this new 
application (R. 82) substantially the same statement 
was made in reference to recording. It is as follows: 

“The dealer stipulates that documents are not 
to be filed as unfavorable publicity would result. 
It is not suggested that we record unless extenuat¬ 
ing circumstances arise which justify such ac¬ 
tion.” 

The comment (R. 83) on this paper made by Uni¬ 
versal Dealers is in the identical language heretofore 
quoted from the earlier application. 

Under this supplemental loan the monthly payments 
were combined with those required by the original 
loan and a new schedule of payments agreed upon 
covering both mortgages. Payments due September 

•The profit and loss for the first six months of 193G, doubtless af¬ 
fected by the fact that the business Is seasonal, was as follows <R. 85): 
January, loss $6687.80; February, loss $6779.56: March, profit $3035.58: 
April, profit $5252.92: May. profit $6028.11: June, profit $7064.94. Net 
profit $7,770.92. Its net profit for 1935 was $14,917.84. 
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15th and October 15th, $1250.00 each, were paid re¬ 
ducing the principal amount to $22,500.00 which re¬ 
mains unpaid. 

On September 3 the supplemental mortgage papers 
were signed and the check for $10,000.00 delivered as 
in the settlement of the original loan (R. 66). Uni¬ 
versal Credit Company prior to these transactions 
and during same financed the purchase of new cars by 
Nolan Motors from the Ford Motor Company. It ad¬ 
vanced as delivered on what is known as wholesale 
plan, i. e., conditional sales covering groups of cars, 
90% of the wholesale price at which the new cars were 
carried on inventory, so that Nolan Motors had ap¬ 
proximately 10% equity in new cars (R. 79, 85) and its 
employees were in close contact with the Nolan Com¬ 
pany. They reported (R. 79, 87) that the character 
and ability of all of the officers of the company were 
good. The company’s accounts were reported as met 
promptly; the company was making money. Mr. Klec- 
man testified (R. 60) that he did not have any informa¬ 
tion or reason for disbelieving the statements of ac¬ 
count and financial statements given at the time of the 
loans, and that he had no reason to believe that the 
financial setup was not as represented in the applica¬ 
tion. He also testified (R. 67) that prior to bankruptcy 
he had no knowledge of any condition which would 
have affected the credit or standing of the Nolan Com¬ 
pany other than the reported conversions hereafter 
described. 

Mr. Kirsh, who was assistant branch manager when 
the original loan was made and signed the recommen- 
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elation that the loan be made upon the terms stated, 
testified that he did not talk to Nolan; that the local 
office made an investigation; he knew its contents, quot¬ 
ing statement from same that 1 ‘dealer is solvent.” 

Both financial statements submitted with these ap¬ 
plications and reports, after drastic scaling of values, 
show bankrupt’s net worth over $40,000.00. Both show 
an amazing liquidity. No evidence was submitted to 
controvert these figures. 

Shortly prior to the 10th of November, 1936, Uni¬ 
versal Credit made a check of their new cars under 
conditional sale and discovered that certain cars were 
missing (R. 55, 60, 65, 66). Nolan was out of town and 
did not return until the morning of the 12th. The 
other officers of the Nolan Company were unable to 
account for the missing cars. Kirsh, branch manager, 
testified (R. 60) that when Nolan returned “we had 
already established that he had several cars converted 
but he said he would pay for them.” 

It is customarv on each ear check to find what is 
termed “technical conversions” (R. 59). This occurs 
because the new cars are sold and immediately de¬ 
livered, the papers being signed at the time of de¬ 
livery and transmitted with a draft to Universal Credit 
which purchases the new sale contract and remits the 
money to Nolan Motors, which thereupon pays the 
amount required for release under the conditional sale 
contract. These payments pass through the banks and 
require about four days during which if a ear check 
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is made, the car list of Universal Credit Company will 
show the discrepancies. 


The acknowledgment and recording of the mortgages 

on November 12 were occasioned bv the discoverv of 

* * 

this “conversion” of Universal Credit cars. Kirsh 
telephoned the Detroit office about the car check, and 
they ’phoned Mr. Willis who prepared the acknowl¬ 
edgment (R. 60, 61). The papers were presented Nolan 
and signed immediately upon his return. They told 
Nolan that the car check on Universal Credit did not 
come out right and he should execute the acknowledg¬ 
ment to show his good faith. In the language of the 
witness: “In other words, I sort of jacked him up at 
that time because of the fact that he might have made 
conversions under Universal Credit Company” (R. 
61). 


This was in the morning of the 12th, when Nolan 
returned. The mortgages were recorded at 11:09 
o’clock on that morning (R. 55). At that time no one 
had anv information as to the insolvency of the Nolan 
Company other than might be implied from the prob¬ 
able breach of trust, which Nolan might explain. No¬ 
lan said he was solvent (R. 55). In later conferences 
that same day and subsequent days, information was 
developed of further breaches of trust which led to 
the removal of Universal Credit and their Universal 
Dealer cars, but there is no contradiction of the evi¬ 
dence as to the facts known at the time of the acknowl¬ 
edgment and recording of the mortgages, or the fact 
that the insolvency of the Nolan Company was not 
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known until a day or tw*o before the bankruptcy peti¬ 
tion was filed. Nor is any evidence to show insolvency, 
its extent or duration, except the adjudication by con¬ 
sent on November 23. 

During the afternoon of November 12th, a long con¬ 
ference was had with Nolan and other officers of the 
company in an effort to ascertain the exact situation 
in regard to the Universal Credit cars and the used 
cars covered by the mortgage in suit. Nolan admitted 
that certain cars had been sold without accounting for 
the proceeds, but claimed that lie was solvent, had been 
away from Washington, and that the matter would be 
explained and the payments accounted for. The ex¬ 
tent of the conversions of new cars could not then be 
determined. During that afternoon Nolan signed an 
acknowledgment of default under the mortgage. On 
November 13th and 14th Universal Credit Company 
took possession of about fifty of the 1936 new ears, all 
except demonstrators, and thereafter Universal Deal¬ 
ers removed a number of the used cars covered by the 
chattel mortgage. 

At the time of this repossession Universal Credit 
delivered five 1937 models to be placed in the show 
rooms, and they remained in the possession of the No¬ 
lan Company until immediately prior to the bank¬ 
ruptcy. It was testified by the various witnesses who 
handled these transactions for Universal Dealers, that 
until the filing of the petition in bankruptcy they had 
no knowledge or reason to believe that the Nolan Com¬ 
pany was insolvent or in financial difficulty other than 
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the fact that certain cars subject to these Hens had been 
sold. 

The petition in bankruptcy was filed on November 
21,1.936; an adjudication was made on Monday, Novem¬ 
ber 23. Unaware of the bankruptcy proceeding's which 
were filed a few minutes before 12 on a Saturday, Uni¬ 
versal Dealers prepared, and on Monday, November 
23, filed a bill in equity for discovery, accounting, and 
1 to obtain the aid of the Court in foreclosing its lien 
on the plant equipment, including a stock of parts 
1 used in the repair of Ford ears, which it had repos¬ 
sessed in the building of the Nolan Motor Company, 
' but had been prevented by that company from moving 
from the premises, it had taken possession, after its 
attempted removal was prevented, by placing stickers 
on all of the property and putting a man in charge of 
it, which situation continued until receivers were ap¬ 
pointed in the bankruptcy case on November 23. 

Four witnesses were called by the trustee, the first, 
Sigweld, was manager of the Washington branch of 
Universal Credit when the June 11th loan was made. 
Jle left the company the following month (R. 69). lie 
was not asked any question relative to the matter of 
recording the mortgage. 

The second witness, Exline, (R. 69) was assistant 
cashier of the- Bank of Commerce & Savings, lie testi¬ 
fied that his bank discounted automobile purchasers’ 
notes from the Nolan Company between June 11th and 
November 23, 1936 in an amount ranging from $21,- 
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000.00 to $37,000.00. This total contingent liability in 
June was $22,400.00 and on November 23, was $28,- 
000.00. What, if any, loss occurred was not disclosed. 

Vandoren, the third witness for the trustee (R. 70) 
was vice-president of Liberty National Bank. This 
bank also discounted automobile purchasers’ notes for 
the account of the Nolan Motor Company. Allowing 
for collections made since the bankruptcy, the balance 
of notes discounted at the date of the hearing was $3,- 
713.47. At the time these notes were discounted the 
bank did not know of the chattel mortgage. 

The last financial statement the bank had from the 
Nolan Company was, as he recalls, at the end of 1935. 
It had previously handled notes for the Nolan Com¬ 
pany. The latter had a balance at that bank as high as 
$50,000.00. 

The fourth witness called bv the trustee was Tieder- 
man, an accountant employed by the trustee, who sub¬ 
mitted a list showing the accounts payable by the No¬ 
lan Company on May 31, 193G, increases of credits and 
payments on account between that date and November 
23, 1936, and the accounts payable on the latter date 
(R. 71). This statement is reproduced as Trustee’s 
Exhibit 8 (R. 95-99). It shows a balance of accounts 
payable on May 31 of $16,525.35. It shows a balance 
of accounts payable on November 23 of $37,799.36. 
This balance is affected by an error in the account of 
Ford Motor Co. on page 96. The stated balance pay¬ 
able on November 23 of $2,515.83 should be a credit 
balance of $155.12. It also includes (R. 96) an account 
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payable to Flather & Company of $3000.00 on Novem¬ 
ber 23 which is an item of rent secured by a lien prior 
to the mortgage and other claims. 

This would indicate that the actual increase of ac¬ 
counts payable between May 31 and November 23,193G 
was $15,593.56. How much of this increase occurred 
after the mortgage was recorded on November 12th is 
not disclosed. 

An examination of this increase (R. 97) shows that 
more than half of the amount was represented by the 
account with the Standard Oil Company of New Jer¬ 
sey, which increased its credit from $4390.62 on May 
31 to $12348.19 on November 23 receiving, however, 
during the interim, cash payments of $20,020.06 on the 
account. 


THE ISSUES INVOLVED. 

This case involves substantially three issues. 

First. "Whether the mortgages to Universal Deal¬ 
ers Company are voidable by the trustee under 
Section 67-e of the Bankruptcy Act, upon the theory 
that they constituted transfers made with the intent to 
defraud creditors, the actual purpose and intent of the 
parties being immaterial because of the agreement not 
to immediately record the same. 

Second. Whether the delay in recording rendered 
same invalid against the trustee in the right of credit- 
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ors who extended credit between the dates of execution 
and recording, under the local statute making chattel 
mortgages operative as to persons other than the par¬ 
ties thereto from the time of delivery to the Recorder 
of Deeds. 

Appellant claims that this only applies to persons, 
including creditors, who have in the interim fixed a lien 
upon the property. 

Also that the possession taken before bankruptcy, 
no creditor having meanwhile acquired a lien, made 
recording unnecessary. 

Third. Whether the recording within four months 
prior to bankruptcy created a preference under Sec. 
GO of the Bankruptcy Act. 

Fourth. Whether Sec. 67-d of the Act protects the 
right of the mortgagee, to the extent of the actual con¬ 
sideration given, against claims asserted by the trus¬ 
tee under any other section or sub-section. 

In the Appendix all local and federal statutes pertin¬ 
ent to any issue herein, are quoted. 


ASSIGNMENTS OF ERROR. 

The petitioner, Universal Dealers Company, assigns 
the following errors on its appeal from the order dis¬ 
missing its petition: 
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1. In holding* that the mortgages from Xolan Motor 
Company, Ine. to Universal Dealers Company, upon 
which the petition was based, are unenforceable by 
petitioner because they were given with the intent to 
hinder, delay or defraud creditors. 

2. The Court erred in entering said order notwith¬ 
standing that no fraudulent intent in fact was charged 
'to the petitioner or attempted to be proven, and it did 
not appear that the petitioner, a purchaser for a valu¬ 
able consideration, had any previous notice of any 
fraudulent intent on the part of its grantor. 

3. The Court erred in holding that the actual in¬ 
tent of the parties to the transaction at the time there¬ 
of was immaterial to the validitv of the convevances. 

• •• 

4. The Court erred in not holding that the peti¬ 
tioner’s mortgages having been executed for a then 
present full cash consideration, and having been re¬ 
corded within ten days of the date of acknowledgement 
at a time prior to the filing of the bankruptcy petition, 
and prior to the attaching of any lien of any creditor, 
were a valid subsisting lien on the property described 
therein as against the trustee in bankruptcy of the 
Xolan Motor Company, Inc. 

5. The Court erred in not holding that the petition¬ 
er’s mortgages having been executed for a then present 
full consideration, and possession having been taken 
thereunder by the petitioner prior to the filing of the 
petition in bankruptcy and prior to any lien on said 
property in favor of any creditor, were valid as against 
the said trustee in bankruptcy. 
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6. The Court erred in not holding that the petition¬ 
er’s mortgages were, to the extent of the actual con¬ 
sideration passed therefor at the time of the execution 
thereof, valid as against the trustee in bankruptcy un¬ 
der Section 67, Subsection d, of the Bankruptcy Act. 


ARGUMENT. 

Assignments 1, 2 and 3. 

In declaring that the mortgages of June 11 and 
September 3,1936, were given with the intent to hin¬ 
der, delay or defraud creditors, because it was under¬ 
stood that unless circumstances should require they 
would not be recorded “because of the unfavorable 
publicity which would result”, the District Court er¬ 
roneously permitted its decision to rest upon one in¬ 
conclusive circumstance and declined to ascertain or 
be governed by the actual intent and purpose of the 
parties. 

The brief opinion of the District Court adopts the 
reasoning of the Referee and epitomizes it in these 
words: 

“I do not think that it is neeessarv to determine 
whether the Universal Dealers Company had the 
actual intent to defraud creditors of the bankrupt, 
but the effect of the taking of a secret lien and the 
withholding of the recording of the chattel mort¬ 
gage to prevent ‘unfavorable publicity’, necessar¬ 
ily would have the effect of permitting the mort¬ 
gagor to obtain credit to which it would not be 
properly entitled.” (R. 47.) 

Our deep respect for the opinions of the learned pre¬ 
siding justice has led us to examine with extreme care 
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the decisions of other Courts on this question. We 
believe that it is “the actual intent to defraud cred¬ 
itors” which is the controlling issue, and that this must 
he ascertained by examining all of the surrounding 
circumstances, including as one evidential fact the 
agreement to withhold from record. 

The rule of the common law, codified in the Statute 
of Elizabeth, is emphasized by the proviso added in our 
own Code Section (Sec. 1120, Code of 1901). 

“Proruled Fur!her. That the question of fraud¬ 
ulent intent shall be deemed a question of fact and 
not of law.” 

Consideration of the transaction as a whole from 
the viewpoint of the parties at the time of the occur¬ 
rences, leads to the irresistable conclusion that Uni¬ 
versal Dealers Company had no intent or purpose to 
enter into a scheme to enable the Nolan Company to 
defraud its creditors, past or future, and leaves us 
in grave doubt whether the latter was motivated bv that 
intent. 

Briefly summarizing the facts: 

(a) . The Nolan Company was regarded as solvent 
and successful. Its business as a Ford dealer had ex¬ 
tended over a period of eight years. Its dealings with 
Universal Credit in financing the purchase and sale 
of new cars had been satisfactory. Its reputation and 
that of its officers was good. 

(b) . Unlike the business of a merchant, its new 
stock purchases were from one manufacture, the Ford 
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Company. Its used car stock resulted from trade-ins 
on new car sales and neither involved credit purchases. 
Tts usual repair parts were from the same manufactur¬ 
er. Its credit purchases were negligible compared to 
the volume of its business, so much so that its state¬ 
ment then showed cash in hand $1200.00 in excess of 
its accounts payable, its accounts receivable nearly 
three times the amount of its accounts payable, and 
no bills payable except to its principal stockholder. 

(c) . The loan money was to be used to increase 
business and assets. It was represented (R. 53, 54) 
that the Nolan Company had expended considerable 
money on the R and G (recondition and guaranty) 
plan and the money was required to increase the used 
car inventory, i. c., purchase used cars or carry addi¬ 
tional trade-in of used cars on new cars, to purchase 
parts and for additional working capital. None of 
these items contemplated incurring credits. On the 
contrary, they indicated that the program was cover¬ 
ed by the cash loan. 

(d) . Of the principal loan of $25,000.00, $10,000.00 
was for a short term, sixtv-four days. 

(e) . The fact that the lender knew that it had no 
real protection for its own $25,000.00 loan until it 
recorded its mortgage shows its confidence in the finan¬ 
cial situation of the Nolan Company. It had no benefit 
from the loan except the expected return with 6% in¬ 
terest. Its affiliates had no benefit except in the con¬ 
tinued success of the Nolan Company. If it had had 
any intimation or suspected that the purpose of the 
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Nolan Company in requiring it to agree not to record 
its mortgage was to enable that company to incur debts 
and defraud its creditors, is it conceivable that it 
would have proceeded with the transaction? 

(f). In using the phrase “unfavorable publicity” 
in assigning a reason for not recording the mortgage, 
did the Nolan Company intend the reaction upon its 
creditors, or upon its competitors and the general pub¬ 
lic which bought its cars? Under the circumstances it 
1 would have been no argument to address to Universal 
Dealers that Nolan Company might have to pay cash 
instead of obtain credit when it was furnishing cash 
capital for it to use. But the object of its loan was to 
increase business, to increase sales, and any publicity 
which might give its competitors a chance to “knock,” 
which might affect the morale of its sales force, which 
might cause some business man to sav to a friend who 
was a prospective purchaser—“Better buy from the 
Jones Company; the Nolan Company had to mortgage 
its stock,” would react unfavorably to the object it 
sought to accomplish. 


Because some creditors did extend credit after June 
11, and some did increase the amount of credit there¬ 
after, and because Universal Dealers would doubtless 
have realized that this was a possible happening if 
the particular subject had been called to its attention 
on June 11, we are asked to assume that this was, or as 
a matter of law is presumed to have been, the intent 
of the parties, realized as such by Universal Dealers, 
at that time. 
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The following review of cases on this subject demon¬ 
strates the fallacy of such an argument. 

Coder v. Arts, 213 U. S. 223 (24-4). In this case the 
suit was brought by a trustee under the present Bank¬ 
ruptcy Act to avoid a transfer under Section 60 as a 
preference, and under Section 67e as a conveyance in 
fraud of creditors. After holding (240) that the trans¬ 
fer was not a preference because of the finding of fact 
that neither the mortgagee nor his agent had reason¬ 
able cause to believe that it was intended to give a 
preference the Court quoted Section 67d and e and 
stated: 

“It is the contention of the appellant that, as 
the necessary consequence of the giving of the 
mortgage under consideration was to hinder, de¬ 
lay, or defraud creditors of the bankrupt in the 
collection of their debts, Armstrong must be pre¬ 
sumed to have intended such consequences, and 
the mortgage is therefore voidable/’ 


After discussing various eases, the Court summar¬ 
izes its conclusions as follows, first quoting from the 
opinion of the Circuit Court of Appeals of the Second 
Circuit in re Bloch, 142 Fed. 676: 

“ ‘The question as to whether a transfer is 
made with intent to hinder, delay, or defraud de¬ 
pends upon whether the act done is a bona fide 
transaction. Loveland, Bankr. 391; Cadogan v. 
Kennett, 2 Cowp. 435; Lansing Boiler & Engine 
Works v. Kyerson, supra. An intent to defraud is 
the test of the right to avoid a transfer under Sec¬ 
tion fi7e.’ 

In dealing with this question this court said, in 
Thompson v. Fairbanks, 196 U. S. 516, 49 L. ed. 
577, 25 Sup Ct. Rep. 306: 
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‘There is no finding that, in parting with the 
possession of the property, the mortgagor had 
any purpose of hindering, delaying, or defraud¬ 
ing his creditors or any of them. Without a find¬ 
ing to the effect that there was an intent to de¬ 
fraud, there was no invalid transfer of the prop¬ 
erty within the provisions of Section 67e of the 
bankruptcy law.’ 

That it is essential to show actual fraud in or¬ 
der to invalidate conveyances under Section 67e 
is the view of the text writers upon this subject. 
Loveland, Bankr. 3d ed. 476; Collier, Bankr. 6th ed. 
562; 1 Remington, Bankr. Section 1498. 

We do not agree, if such is to be held the effect 
of the third conclusion of law in the finding of 
the court of appeals, that the giving of the mort¬ 
gage and its effect upon other creditors could not 
be considered as an item of evidence in determin¬ 
ing the questions of fraud. What we hold is that, 
to constitute a conveyance voidable under Section 
67e, actual fraud must bo shown.” 


Bienne rhassett v. Sherman , 105 U. S. 100. This is 
regarded as one of the leading cases on this subject. 
It is cited repeatedly by Federal and State Courts as 
authoritv for their decisions for and against the va- 
liditv of mortgages or other transfers withheld from 
record by agreement of the parties in actions by credi¬ 
tors and by trustees in bankruptcy to set aside such 
transfers as in fraud of creditors. 


Based upon its facts, the case was not a “border 
line” case. The mortgagor was insolvent. That fact 
was known to the mortgagee. The mortgage was pur¬ 
posely withheld from record until certain large loans 
could be negotiated. These loans would not have been 
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made if the existence of the mortgage were known. 
The mortgagee cooperated in securing the loans. 


The opinion of the Court discussed generally the 
validity, as against creditors, of mortgages fraudulent¬ 
ly withheld from record. It reviewed certain authori¬ 
ties on the subject and gave expression to certain gen¬ 
eral principles which have been uniformly accepted 

bv our Courts. 

* 

The following quotations summarize its views: 

“It is not to be disputed that, except as for¬ 
bidden by the bankrupt law, a debtor has the 
right to prefer one creditor over another, and that 
the vigilant creditor is entitled to the advantage 
secured by his watchfulness and attention to his 
own interests. Neither can it be denied that the 
mere failure to record a mortgage is not a ground 
for setting it aside for the benelit of subsequent 
creditors who have acquired no specific lien on the 
property described in the mortgage. 

But where a mortgagee, knowing that his mort¬ 
gagor is insolvent, for the purpose of giving him 
a fictitious credit actively conceals the mortgage 
which covers the mortgagor’s entire estate and 
withholds it from the record, and while so con¬ 
cealing it represents the mortgagor as having a 
large estate and unlimited credit, and by these 
means others are induced to give credit to the 
mortgagor, who fails and is unable to pay the 
debts thus contracted, the mortgage will be de¬ 
clared fraudulent and void at common law, wheth¬ 
er the motive of the mortgagee be gain to him¬ 
self or advantage to his mortgagor. 

0 f) It is A enough, in order to support a settlement 
* 'against creditors, that it be made for a valuable 
consideration. It must be also bona fide. If it be 
made with intent to hinder, delay or defraud 
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creditors, it is void as against them, although 

there raav be in the strictest sense a valuable or 
* 

even an adequate consideration.” 

***** 

“TVe further declare that a mortgage executed 
by an insolvent debtor, with intent to give a pref¬ 
erence to his creditor, who lias reasonable cause to 
believe him to be insolvent, and knows it to be 
made in fraud of the provisions of the Bankrupt 
Act, and who, for the purpose of evading the pro¬ 
visions of that Act, actively conceals and with¬ 
holds it from record for two months, is void under 
the Bankrupt Act, notwithstanding the fact that 
it was executed more than two months l>efore the 
filing of a petition in bankruptcy by or against 
the mortgagor.” 


The principal value of this decision is in the large 
number of cases which have relied upon its authority 
in applying its rulings the facts of many individual 
cases. There has been created a consistent mass of 
precedents, presenting every possible combination of 
circumstances, surrounding agreements to delay or 
forego the recording of deeds and mortgages. 

Substantially all of the following cases either cite 
Blennerhassett v. Sherman, supra, or cases decided on 
its authority. It is to be noted that in every case when 
the Court found that the mortgage was invalid, in¬ 
cluding the three decisions cited by the Referee (R. 
40-45), the report shows that the purpose of the agree¬ 
ment not to record teas to enable the bankrupt to ob¬ 
tain credit , and in no case was such an intent implied 
from the agreement. That purpose was either deft- 
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nitely stated in the agreement or established by testi- 
mony. 

Rankin r. Cox, 71 Fed. (2d) 56. 

After reviewing substantially all of the Federal au¬ 
thorities, the Court (Circuit Court of Appeals, Eighth 
Circuit) sustained a mortgage given for a present con¬ 
sideration to the nephew of the bankrupt, which had 
been withheld from record, upon the ground that there 
was no actual fraudulent intent directed to the credi¬ 
tors of the bankrupt. From this opinion we quote as 
follows: 

“We think the true rule is as stated by Judge 
Lurton in Rogers v. Page (C. C. A.) 140 F. 596, 
page 606: 

‘ * * * The mere fact of an agreement to withhold 
(a real estate mortgage) from record is not of it¬ 
self such evidence of a fraudulent purpose as to 
constitute fraud in law. It is, however, a circum¬ 
stance constituting more or less cogent evidence of 
a want of good faith, according to the particular 
situation of the parties and the intent as indicat¬ 
ed by all of the facts and circumstances of the par¬ 
ticular case. 14 A. & Eng. Enc. Law, p. 526; Story 
Eq. sec. 363; Bigelow on Fraud, p. 88 et seq.; 
Brown v. Easton (C. C.) 112 F. 592; Corwine v. 
Thompson N. Bank, 105 F. 196, 44 C. C. A. 442; 
Cadogan v. Kennett, 2 Cowp. 432; Davis v. 
Schwartz, 155 U. S. 631, 639, 15 S. Ct. 237, 39 L. 
Ed. 289; Blennerhassett v. Sherman, 105 U. S. 
100, 117, 26 L. Ed. 1080; Hafner v. Irwin, 23 N. C. 
490; Hilliard v. Cagle et al., 46 Miss. 309. J 
“Tested by this rule, an understanding between 
the parties in this case that the mortgage 
would not be recorded would undoubtedly 
have been an important circumstance for 
consideration, but not determinative that the 
conduct of the nephews of the bankrupt 
was in fraud of the creditors represented 
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by the trustee. As it does not appear that the 
nephews considered their uncle to be insolvent or 
that they had any reason to believe that he would 
engage in any transactions upon false pretenses 
as to his means, or that he would incur any obli¬ 
gations beyond his ability to fulfill, and as it is 
shown that the nephews loaned him their money in 
good faith upon the expectation that he would 
put his bank in Polk in a solid and solvent condi¬ 
tion and that he would shortly sell some land and 
pay them back, with reason to expect benefit to 
their own bank and harm to no one, we are not 
persuaded that there was fraudulent withholding 
from record upon agreement in bad faith towards 
any of the creditors represented by the trustee in 
bankruptcy." 

Meservy v. Robey, 198 F. 844 (84S). 

“To avoid this transfer under Sec. 67-e of the 
Bankruptcy Act, it is incumbent upon the com¬ 
plainant to show actual fraud in fact in the con¬ 
veyance of the property to the deceased, as dis¬ 
tinguished from constructive fraud.’’ 

In re Cotton Mfyr's Sales Co., 209 F. 629 
(657). 

“Fraud cannot be presumed but the elements 
to establish actual fraud must be established by 
evidence.” 

In re Soforenko, 210 F. 652 (653). 

“If Seligman acted in actual good faith, though 
stupidly, his mortgage ought not to be set aside.” 

Powell v. Gate City Bank, 178 F. 610 (C. C. A. 
8tli Sanborn). 

“Actual fraud in which the recipient of the lien 
or security participates, is indispensible to the 
avoidance of a transaction of this nature.” 

[Case was under Sec 67e to set aside liens on stock of 
merchandise as fraud on creditors.] 

Man pin v. Lev is on, 142 Va. 810. 


31 


Suit was brought to set aside deeds of trust and 
deeds upon the ground that they were void as hinder¬ 
ing, delaying and defrauding creditors. The Court 
(813) held that “there was a total failure to prove 
actual fraud”. The only question was whether the 
fact that the deed of trust was withheld from record 
constituted an act of constructive fraud. The Court 
said (817) that the only question in the case was 
whether the grantee had done or permitted any act to 
be done ‘‘in addition to the withholding of the deed of 
trust from record” which would give to the debtor a 
fictitious credit. 

The Court held that the deed of trust was valid, cit¬ 
ing numerous cases, among others, quoting from Tol- 
som v. Clemence, 111 Mass. 273 as follows: 

“The fact that a mortgagee of personal prop¬ 
erty agreed not to put his mortgage on record un¬ 
less the mortgagor should have trouble, does not, 
as a matter of law, void the mortgage as to the 
creditors of the mortgagor.” 

It also quoted from Ilaas v. Sternbach, 156 Ill. 44 
the following: 

“The fact that a mortgagee, at the mortgagor’s 
request, refrains from recording the mortgage 
does not render it fraudulent as to the mortgagor’s 
creditors.” 

Following this quotation, the Virginia Court said: 

“In this case the question under consideration 
was discussed at great length, and the Court held 
that delay in recording a deed was not fraudulent 
per se as to subsequent creditors, but that actual 
fraud must in each case be proved.” 
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Hutchinson, assignee v. First National Bank , 133 
Ind. 271. The assignee alleged that at the time the 
mortgage in question was given, both parties thereto 
knew that the mortgagor intended to purchase large 
amounts of material and supplies which would he im¬ 
possible if the mortgage was given and recorded; that 
the mortgagor therefore refused to execute the mort¬ 
gage except upon a condition that it should not be re¬ 
corded to the end that it might continue in good credit 
(274-5). The Court said (280): 

“If the assignee represents any creditor who, 
if the assignment had not been made, would have 
a standing in Court to question the conveyance, 
such assignee may, as the representative of that 
creditor, assail such conveyance.*' 

After stating the policy of the law to encourage the 
prompt recording of instruments, which laws in them¬ 
selves prescribe the specific consequences resulting 
from the failure to record, the Court (282) said: 

“It follows, that in the absence of express fraud, 
the mere failure of the appellee to record the 
mortgage in a suit within the time fixed in the 
recording act will not, as against the creditors of 
the mortgagor, either prior or subsequent, render 
it. invalid. 

We are, then, to determine whether the failure 
to record the mortgage will, when taken in con¬ 
nection with the agreement to withhold the same 
from record, and the other facts stated in the an¬ 
swer, make such a showing of fraud as to either 
invalidate the mortgage or postpone its lien to the 
claims of some of the creditors represented by the 
assignee. 

In pursuing this investigation, the fact must con¬ 
stantly be kept in view, that, in this state, it is 


provided by statute in deeds and mortgages 
claimed to have been executed in fraud of credi¬ 
tors, the question of fraudulent intent shall be 
deemed a question of fact. In construing this 
section of the statute, this Court in Cicero Town¬ 
ship v. Pickcw, 122 Ind. 200 said ‘In this state 
there is no such thing as constructive fraud; by 
statute the question of fraud is made a question 
of fact’”. * * * 

“The section of our statute under consideration 
seems to have been copied from the statute of New 
York’’. (New York cases cited. ) 

The Court then reviewed a number of cases dealing 
with agreements to withhold instruments from record. 
It said (285): 

“In reading the foregoing cases and others 
cited by counsel for appellants, we have been 
impressed with the weight and influence upon the 
minds of the various Courts of the withholding of 
instruments from record in pursuance of agree¬ 
ments, or understandings to that effect, when con¬ 
sidered as an element of fraud. 

In none of the cases cited by counsel has the 
mere failure to record an instrument within the 
time fixed by a statute, whether such failure was 
in pursuance of a previous contract, or by mere 
neglect, been held sufficient of itself to void such 
instrument. In each of the cases, the element of 
the known insolvency of the mortgagor, active 
misrepresentation of his financial condition, or 
other indicia of fraud entered into the transaction. 

We are satisfied that an arrangement for the 
withholding of a mortgage from record is not of 
itself sufficient to justify a Court in holding, as a 
matter of law, such mortgage fraudulent and void 
as to creditors, either existing or subsequent; but 
that it is a badge of fraud to be considered with all 
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the other facts and circumstances surrounding the 
transaction in determining whether or not there 
was in fact a fraudulent intent.’ 4 


The Court then quoted with approval the following 
citation from the case of ifolsvin r. Clcmcnce, 111 Mass. 
273 which, it states, was cited with approval and fol¬ 
lowed in Stewart v. Hopkins, 30 Ohio St. 502 (530): 

“The Judge rightly ruled also that the arrange¬ 
ment or understanding in regard to withholding 
the mortgages from record, unless the mortgagors 
should have trouble, did not render them void but 
was a matter entitled to consideration hv the jury 
in passing upon the question of fraud at the com¬ 
mon law.’ 4 


Notional State Bank v. Sand ford, 157 Ind. 10. This 
case affirms the decision in Hutchinson v. First Na¬ 
tional Bank, 133 Ind. 271. There was testimony that 
the mortgages were not recorded in reliance on prom¬ 
ises by the mortgagor that the debt would be paid 
within particular intervals, in which case the Court 
said that 

“The failure to record was solely the result of 
grace and confidence; the act merits neither legal 
nor moral condemnation. 44 

First National Bank r. Ilaverkampf, 16 X. 

Mex. 497. 


The question was whether the mortgage on a mer¬ 
chant’s entire stock, which was not recorded, was there¬ 
by invalidated as against creditors who had advanced 
credit between the date of execution and record. 
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The Court (505) said: 

“There was no express agreement between the 
plaintiff and Haverkampt that tlie mortgage 
should not be recorded, but it teas understood that 
it would not he recorded unless Haverkampt vio¬ 
lated its terms , or the terms of the agreement 
above stated; that he should not permit or have 
overdue indebtedness.” 


The Court also said: 

“The plaintiff refrained from having the mort¬ 
gage recorded because of its confidence in Haver- 
kampf’s integrity, and that he could and would 
observe and perform the terms of the mortgage 
and the agreement, and the understanding be¬ 
tween them in relation thereto, and to avoid in¬ 
juring him in his business.” 


The Court also commented on the fact that with¬ 
holding the mortgage was not for the purpose of en¬ 
abling the debtor to obtain credit and said in refer¬ 
ence to him what may well be applied to the situation 
in the present case: 

“So far as the record discloses, neither the 
bankrupt nor other creditors of Haverkampf had 
any suspicion that he was in a failing condition 
financially a fact which accounts for much of the 
dealings with him up to the time of his failure.” 

Referring to Blennerhassett v. Sherman (513) the 
Court said: 

“In fact, the case discloses a studied scheme of 
fraud and deception. The case at bar is different 
in almost every respect.” 

After commenting on the financial statements fur¬ 
nished by the debtor, which showed a solvent condi- 
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tion and an amount of business conducted during the 
year which should have hccn profitable, the Court fur¬ 
ther said: 

“The loan was not made to bolster a failing con¬ 
cern. From the facts found the bank made the 
loan secured by the mortgage, with the utmost 
good faith, and the mortgage was not promptly 
recorded because of the confidence reposed in 
Haverkampf and the solvency of his business.'’ 

In rr IItint. 139 Fed. 283, 290. 

This case involved the effect of an agreement not to 
record in a proceeding under the present bankruptcy 
law. The Court said: 

“There can be no doubt that there was an agree¬ 
ment between JIunt, the mortgagor, and Honey¬ 
well, the president of the bank, at the time the 
mortgage was given, and as a part of the trans¬ 
action, that the bank would not put the mort¬ 
gage on record at that time, and that Hunt would 
not put a mortgage on the premises to some other 
person ahead of the one given the bank." 


It also appeared that the bank had confidence in the 
solvency of Hunt. 


The Court said: 

“If the evidence established that Honeywell, 
president of the bank, mortgagee, kept secret and 
withheld the mortgage from record for the pur¬ 
pose of allowing the four months to run so as to 
defeat the provisions of the bankruptcy act relat¬ 
ing to preferences, and intended so to do when 
lie took it, this Court would hold that such acts 
were in fraud of the act, and rendered the mort¬ 
gage void. (Cases cited including Blennerhassett 
v. Sherman.) 
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“But while the Court may have its suspicions 
that such was the fact, it is not therefore at liber¬ 
ty to so find or hold, even if those suspicions are 
justified by and grow out of the evidence. Fraud 
must be proved. It may be inferred from facts 
established by competent proof, but the inference 
of fraud cannot legally be drawn and is not jus¬ 
tifiable when the inference of innocence is just as 
consistent with the facts. I cannot find from this 
evidence that the failure to record the mortgage 
was accompanied by such acts on the part of the 
mortgagee or of its agents that a fictitious credit 
was given to Hunt, now the bankrupt, or that the 
acts of the defendant induced any creditor to 
forego any right.” 


In re Mosher, 224 Fed. 739. Under the New York 
Recording Act it was unnecessary to record deeds of 
real estate except to protect against subsequent pur¬ 
chasers and encumbrancers. Such an unrecorded deed 
is good as against general creditors, and the Court 
held that an agreement not to record was not evi¬ 
dence of fraud. However, speaking of personal prop¬ 
erty under a like condition, the Court said: 

“An agreement not to file a chattel mortgage 
is a badge of fraud, and may invalidate it as to 
subsequent creditors. Such a mortgage is re¬ 
quired to be filed, and is notice to all subsequent 
creditors, and intended as such. Filing a chattel 
mortgage is for the purpose of giving notice. To 
agree not to file is substantially equivalent to 
agreeing not to give notice. It is not conclusive, 
but a circumstance of more or less cogency, and 
there must be some proof of actual fraud as dis¬ 
tinguished from constructive fraud, based on a 
failure to record. Collier on Bankruptcy (10th 
Ed.) page 957, and cases there cited.” 
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Stewart v. Hopkins , 30 Ohio State, 502 (529). The 
mortgages in this case were not recorded for more 
than eighteen months after their execution. Less than 
two months thereafter the petition in bankruptcy was 
tiled. When the mortgages were given the bankrupt 
was apparently solvent and his business was pros¬ 
perous. The Court, after stating that the evidence 
does not establish but rather rebuts any fraudulent 
intent in making the mortgages, said (529): 

“We are not justified in finding that there was 
an agreement to keep the mortgages from record. 
But had that been the case, it would not of itself 
have rendered the mortgages void, though it would 
have been a matter for consideration, in connec¬ 
tion with other facts, in determining the question 
of alleged fraud." (Cases cited.) 

“The object in making the mortgages was not 
to hinder or delay creditors, nor to procure false 
credit; but was to secure a loan of money made in 
good faith to pay debts and buy increased quanti¬ 
ties of goods for the enlargement of a supposed 
prosperous business.” 


Flemwgton Bank v. Jones , 50 X. J. Eq. 244. This 
case involved the question of priority between first, 
1 second and third mortgages. The first mortgage was 
executed and withheld from record for a period of 
eleven years. During this time the indebtedness se¬ 
cured by the third mortgage was incurred, for which 
1 reason the holder of the third mortgage claimed pri¬ 
ority in distribution. The Court (249) said: 

“In order to postpone such a mortgage to one 
executed and recorded subsequent to its record, 
it is necessary to hold the mortgage itself void 
as against such subsequent mortgage creditor. 
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In order to do that it is necessary to find that the 
mortgagee was guilty of what is known as actual 
fraud as distinguished from constructive fraud; 
for it is well settled that the conveyance or mort¬ 
gage made or given for full and valuable consid¬ 
eration can only he impeached on the ground of 
actual fraud in which the grantee or mortgagee 
has himself participated.” (Cases cited.) 

“The index of fraud here relied upon is the 
failure to record the mortgage, whereby the mort¬ 
gagor was enabled to enjoy a fictitious credit by 
reason of a supposed ownership of property free 
of encumbrance.” * * * 

“But before we can charge Mr. Dunham with 
conspiring with Mr. Jones to give him a credit 
which he was not entitled to, and thereby enabling 
him to contract debts which he could not pay, we 
must bring home to Dunham knowledge either 
that Mr. Jones was unsound financially and un¬ 
worthy of credit, and was likely to seek credit, or 
that he was then engaged in, or was about to en¬ 
gage in, some business of speculation of a hazard¬ 
ous character in which he was liable to incur pe¬ 
cuniary obligations and to lose more or less of the 
capital which he had invested in it. * * * The 
case is equally bare of any feature or circumstance 
which tends to show that Dunham had any sus¬ 
picion that Jones was then unable to pay his debts 
or that he was likely to do so in the future. I 
think the conduct of the parties, and the so-called 
agreement to keep the mortgage from the record, 
fall far short, standing alone, to show any fraudu¬ 
lent intent.” 


The Court points out (252) that in the cases of Tol- 
som r. Clemence and Steivart v. Hopkins the mort¬ 
gagors were merchants engaged in a business in which 
credit was needed and large stocks of goods were in¬ 
volved. The Court then reviews at length a large 
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number of eases upon which it comments in the follow¬ 
ing words: 

“There are other cases in the same strain scat¬ 
tered through the reports of the western courts, 
but none that go farther in defendant’s favor than 
those above cited. It is enough to say of all of 
these that each of them contain facts tending 
strongly to prove actual fraud on the part of the 
mortgagee of the unrecorded trust deed or mort¬ 
gage, not found in the case at hand.” 


Mobile Savings Bank r. McDonnell. 87 Ala. 736. In 
this case the Court said (741): 

“The theory upon which the complainant’s case 
must rest, then, is this ‘That Burke, at the time 
he executed the mortgage, was insolvent, and this 
fact was known to the Bank; that he was, how¬ 
ever, reputed to he solvent and financially pros¬ 
perous; and that the Bank fraudulently withheld 
the mortgage from the record, and permitted the 
mortgagor to remain in possession of the mort¬ 
gaged property—a storehouse in which he was 
carrying on the mercantile business—for the spe¬ 
cific purpose of giving him a fictitious credit”; 
# * # # # 

“This leaves but one ground upon which to 
maintain the bill, and that is the failure or re¬ 
fusal of the Bank to record the mortgage, and 
the alleged fraudulent motive with which this was 
done. There may, no doubt, l^e cases where a 
deed, or mortgage, not at first fraudulent in its 
inception, may become so by being actively con¬ 
cealed, or not pursued, ‘bv which means creditors/ 
as said in an old English case, ‘are drawn in to 
lend their money /—Hungerford v. Earle , 2 Vern. 
261; Hildreth v. Sands, 2 John. Ch. (N. Y.) 35. 
We are not dealing with the case of a deed, where 
the vendor is left in possession, contrary to the 
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essential nature and terms of the conveyance, but 
with a mortgage, where continued possession by 
the mortgagor, for a length of time not unrea¬ 
sonably long, is consistent with the nature of the 
security. In such a case, a fortiori , to make the 
withholding of the instrument from the record 
fraudulent, especially as to debts afterwards 
created, it must have been done with the purpose 
of upholding fictitiously the credit of the mort¬ 
gagor, so as to enable him to obtain money or 
goods of others, which he would not be likely to 
do if the instrument were recorded. In other 
words, there must be an actual intent to defraud, 
resulting in damage to some creditor of the gran¬ 
tor.” 


Klein v. Richardson, 64 Miss. 41 (47). The case of 
Hillard v. Cagle, 46 Miss. 309 has been referred to as 
one of the only cases wherein the existence of an 
agreement to withhold from record was accepted as 
sufficient evidence of fraud. While the opinion might 
warrant this interpretation, causing the case to be 
expressly repudiated by various Courts, it is not so 
understood by the .Court which rendered the opinion, 
as evidenced by their reference to it in the above case 
of Klein v. Richardson. In the brief of counsel (44) 
it was said: 

“It must be admitted that the fluent author of 
the opinion in Hillard v. Cagle has given warrant 
for this extraordinary proposition, yet it may be 
safely said from the entire opinion that its author 
did not intend to commit himself to such an idea.” 

The opinion of the Court (47) states: 

“This record does not contain any evidence on 
which to impute to the appellant complicity in a 
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scheme to defraud creditors, and therein tills case 
differs materially from Hillard v. Cagle , 46 Miss. 
309, where the creditors were held to have par¬ 
ticipated with the debtor in a scheme of fraud 
which rendered void the deed of trust they had 
obtained, and withheld from record by agreement, 
both as to existing and subsequent creditors of 
the debtor. On that ground the deed of trust was 
held void. * * * Failure to file a deed for record 
may, like any other pertinent fact, be a circum¬ 
stance in making up a conclusion as to the pres¬ 
ence or absence of fraud, but all there is in it per 
se is the risk of a supervening right to or lien on 
the land.” 


i In re Marriner. 220 Fed. 542. The bankrupt, Mar- 
riner, was a merchant. On February 21,1913 he gave 
the mortgage on his entire stock of goods, fixtures, etc. 
The mortgage was not recorded until February 13,1914, 
within four months prior to bankruptcy. 

The Maine recording act (543) is similar to ours. 
There was no collusion to withhold the mortgage from 
record “for the purpose of giving the mortgagor a 
fictitious credit as in Blennerhassett v. Sherman.” 

i The Court held under these circumstances, the mort¬ 
gage was valid and having been recorded before cred¬ 
itors had acquired a lien by attachment or otherwise, 
it was not subject to attack in the right of those credit¬ 
ors who had extended credit without knowledge of its 
existence. 

Curry v. M’Canley, 20 Fed. 583. 
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This was a bankruptcy case where the mortgage was 
given before but recorded during the statutory period 
before bankruptcy intervened. The Court discussed 
the Blennerhassett case wherein it said the Court had 
considered circumstances' of actual fraud. It com¬ 
mented on the fact that on the issue of actual fraud 
and deception: 

“Almost the entire opinion of the Court is taken 
up with a discussion of the evidence to demon¬ 
strate this, and, certainly when this conclusion 
was reached, the pivotal question in the case was 
effectually disposed of.” 

***** 

“There is certainly no equivalent evidence of 
fraudulent intent in this case. The mortgage was 
delivered to the mortgagees without qualification, 
but with the unrestricted right on their part to 
record it whenever they thought proper to do so, 
and it was not recorded for over four months 
simply for the reason that they did not regard 
it as necessary for their protection to record it 
sooner.” 

Davis v. Cassels, 220 Fed. 958. In this case the 
Court held (963) that the withholding of deeds from 
record was with the purpose of avoiding impairment 
of the bankrupt’s credit and that the grantee in the 
deeds was chargeable with knowledge of the bankrupt’s 
intent and purpose. After discussing and quoting 
from various cases, including Blennerhassett v. Sher¬ 
man and Clayton v. Exchange Bank, the Court said: 

“It will be seen that the fraud in such cases 
does not consist alone in the withholding of the 
deed from record; that is but one of the elements 
of the fraud.” 
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Curtis v. Lewis, 74 Conn. 367, 372. This case involv¬ 
ed mortgages withheld from record for a period of 
three years and recorded immediately prior to the re¬ 
ceivership of the mortgagor corporation. The Court 
said: 

“At the time of giving the mortgages it is repre¬ 
sented by the corporation, in one case, that record* 
i ing the mortgage might cause demands to be made 
upon the company by its creditors, and in the oth¬ 
er, that withholding tiie mortgage from record 
might help the credit of the company, and there¬ 
upon the mortgagees intentionally withheld the 
mortgages from record, for the purpose of con¬ 
cealing from the public the fact that a large por¬ 
tion of the assets of the company have been ap¬ 
propriated by the company to secure their debt, 
and therefore for the purpose of inducing any per¬ 
son dealing with the company to remain, or be¬ 
come, a creditor of the company as the owner of 
these assets unencumbered. * * * The defendants 
participated in the fraudulent transaction, it was 
impracticable without their continuous aid, and 
was consummated by their act in placing the deeds 
on record, in view of insolvency.” 


Maine v. Waterloo State Banli, 198 Iowa, 16. 


In describing the agreement not to record, the Court 
said: 

“This evidence regarding the withholding of the 
deed comes from the debtor, and stands undisput¬ 
ed in the record. His denial of a fraudulent intent 
on his part is scarcely sufficient to overcome his 
testimony regarding the agreement to withhold 
the deed from record in order not to injuriously 
affect his credit. No other reason appears for 
withholding the deed from record than the one 
testified to by Campbell. 

Under such circumstances where the instrument 
has been withheld for such a purpose, and under 



such an agreement, it is the general rule that it 
cannot he asserted against the rights of the credit¬ 
or. ’ ’ 


Clayton v. Exchange Hank, 121 Fed. 630. The mort¬ 
gagor in this case was a merchant whose stock was 
customarily bought on credit. The president of the 
Exchange Bank, mortgagee, testified that he knew that 
the bankrupt was going to New York to buy goods and 
that if he had recorded the mortgage it “would have 
destroyed his commercial credit at the time.” The 
Court reviewed the cases including Blennerhassett v. 
Sherman and said: 

“These authorities and principles seem to be 
clearly applicable to the facts of this case. The 
mortgages were withheld from record for the 
avowed purpose of bolstering credit of the mort¬ 
gagor so that he might make other debts.” 

* # * # #! 

“The circumstances surrounding this case show 
conclusively, we think, that there was a tacit un¬ 
derstanding by both parties to the mortgages that 
they would not he recorded until it could be done 
without injury to the credit of the mortgagor.” 

The Court held specifically that a mortgage is ren¬ 
dered invalid when the mortgagor and mortgagee 
agree that it shall be withheld from record for the pur¬ 
pose of giving the mortgagor a fictitious credit. 

In re Turley , 92 Fed. 2nd 944 (948). 

“We are not permitted to reach a conclusion 
based merely upon conjecture and speculation in 
order to support the master’s finding, but to do so 
we must be able to say there is substantial evi¬ 
dence which supports such finding, and this we are 
unable to do after taking into consideration all 
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the material circumstances proven, as well as the 
reasonable inferences arising therefrom.’’ 

It must also be remembered that at the time of these 
mortgage transactions the mortgagor was not shown 
to have been insolvent. There is no presumption that 
insolvency existed at any particular time prior to the 
adjudication. 

In Re Stick, 2 Fed. Supp. 952. 

Gratiot State Bank v. Johnson, 249 U. S. 246. 

Liberty Bank v. Bear, 265 U. S. 365. 

The cases cited by the Referee (R. 93-5), were in 
each instance illustrations of concealing mortgage 
debts to enable the bankrupt to gain credit. In each 
case that was the avowed object of not recording. The 
Intent was an obvious and irrefutable implication of 
fact. It did not substitute an intent in law at variance 
with the factual situation. 

1 If the law were as assumed bv the District Court 
in its opinion—that actual intent to defraud creditors 
may be implied from a failure to record, or agree¬ 
ment not to presently record, by applying the rule 
that persons are presumed in law to have intended 
the probable consequences of their acts, all of the dis¬ 
cussions of the issues as to intent in the cased we 
have cited were futile and unnecessary. 

To support the decision of the Referee and District 
Court, this Court must assume, which the opinion be¬ 
low did not, that the term 4 ‘unfavorable publicity” re¬ 
ferred tc the effect upon past or future creditors of 
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the Nolan Company. As already stated, there was 
nothing in the situation to indicate that creditors would 
be affected. 

The burden of proving fraud was on the trustees. 
No evidence of intent was offered except a statement 
which, to say the least, is susceptible of various inter¬ 
pretations. 

“It must be remembered that fraud will not be 
lightly assumed.” McMaster v. Henkel (N. J.) 
196 Atl. 441. (A case under the New Jersey Uni¬ 
form Fraudulent Conveyance Act.) 

n. 

Assignments Nos. 4 and 5. 

The Court should have held that the mortgages were 
valid as against general creditors (the only class ex¬ 
isting) and therefore against the trustee 

(a) because they were recorded in accordance with 
all legal requirements (Code, Sec. 546) prior to bank¬ 
ruptcy; and 

(b) because possession was taken by the mortgagee 
prior to bankruptcy. 

A discussion of this question is necessary, although 
it was not considered by the Referee or District Court. 
It was raised in the trustee’s answer and argued at the 
hearing. 

So many cases involve both recording and possession 
that we present these two issues under the one heading. 
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Certain general observations are pertinent: 

There is no fixed policy of the law at large as to the 
effect of retention of possession by a mortgagor and 
failure to record the instrument. Recording statutes 
in some states invalidate such a mortgage as against 
creditors extending credit between the date of the 
mortgage and its filing for record. In others this is 
reversed; the mortgage is good against these creditors 
but invalid as to those existing when the mortgage was 
given. 


1 In a majority of the states the recording acts pro¬ 
vide in various terms that a mortgage, if possession is 
retained by the mortgagor, shall be valid as between 
the parties only, until recorded. 

Our statute (Code Sec. 546) is of this type. Prior to 
the Code (1901) we had no local chattel recording act 
(Cannon v. McMichacl, 17 D. C.—6 Mackey—225) and 
followed the Maryland Act of 1729 in force at the date 
of cession. That Act expressly conferred the right to 
subsequent creditors to invalidate a mortgage not 
recorded within twenty days after execution. 

In no case since the Code can we find an instance 
where general creditors have attacked a mortgage sub¬ 
sequently recorded. The formula adopted by Congress 
was similar to many State provisions which had re¬ 
ceived a substantially uniform interpretation well 
known to lawvers. 

V 
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In re Farmer's Co-Operative Co., 202 Fed. 1008, the 
Court said: 

“The distinction between prior and subsequent 
creditors is confined to the decisions of a few 
states.’’ 

A short time prior to the enactment of our Code, this 
Court, in IIinne v. Rifjfjs, 12 App. D. C. 355, finding it¬ 
self bound by the provisions of this ancient Maryland 
Colonial Act, found it necessary to apply its provisions 
in the following manner: There were judgments 
against the mortgagor on running accounts. Many 
items in those accounts antedated the giving of the 
mortgage. Other items were for subsequent credits. 
The mortgage never was recorded. It was held that 
the order of preference in the distribution of the pro¬ 
ceeds of the sale of the property was: (1) The account 
items subsequent to the date of the mortgage; (2) the 
mortgage creditor; (3) the prior items in the accounts, 
and (4) any surplus to the mortgagor. The proceeds 
of sale were absorbed by the first two items. 

We then had our own recording act which the Court 
had held was limited to real estate conveyances. Had 
the chattels in the Hume case been real estate, the un¬ 
recorded mortgage would have been postponed to the 
judgments. The obvious purpose of Congress in adopt¬ 
ing Sec. 546 was to wipe out the Maryland Act and to 
provide a modern law similar to the recording act af¬ 
fecting real estate conveyances. 
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Mortgage validated by recording prior to bank¬ 
ruptcy or other fixation of creditors' liens. 

The substantive law of liens, both at law and in 
equity, antedates the earliest recording statutes. To 
constitute a lien at common law possession of the 
property must be in the person claiming the lien. Pos¬ 
session was not required to establish equitable liens. 

i The passage of recording acts had an important 
effect on our equity jurisprudence. It called for the 
exercise of various well recognized maxims of equity, 
one of the most important being based on the prin¬ 
ciple that where equities are equal the law will pre¬ 
vail. A great variety of cases arose involving the 
question of priorities between liens and by the applica¬ 
tion of this maxim the lienor who first secured pos¬ 
session or first placed his lien of record prevailed over 
the less diligent. It is a familiar rule to us now 
whereby one of two innocent purchasers or mortgagees 
of the same property who first records his instrument 
is preferred over the other. This was, however, seri¬ 
ously contested in an early case in this jurisdiction. In 
Philips v. Crammond , 2 Wash. C. C. 441 (19 Fed. Cas. 
Xo. 11,092), two persons advanced credit on promises 
to secure their debts by deed of trust on certain prop¬ 
erty. One having secured his conveyance, which plain¬ 
tiff sought to avoid, the Court held that the equities 
being equal to the one who first secured the legal title 
must prevail. After citing the maxim the court said: 

“The equity of each is equal and this court will 
not take from the trustees the legal advantage 
which their diligence has conferred upon them.” 
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These decisions have recognized a basic rule applied 
to our various recording statutes, whereby priority is 
accorded conveyances and liens in the order of their 
filing and not in the order of their creation. 


The construction of Section 546, giving the petitioner 
priority over creditors by recording its mortgage be¬ 
fore any general creditor issued an attachment or 
execution on the property, is in strict accord with the 
equitable principles which are constantly applied in the 
construction of recording acts, and has therefore both 

reason and authority. 

•> 

This rule is followed bv this Court in construing 
Code Sec. 499 which provides in part: 

“That as to creditors and subsequent bona fide 
purchasers and mortgagees without notice, and 
others interested in said property, it shall only 
take effect from the time of its delivery to the 
recorder.” 

In Crosby v. Rid out , 27 App. 481, (495) the Court 
said: 

“Creditors mentioned in the section of the Code 
just noted (Sec. 499) mean creditors who in the 
interval of time have fastened upon the property 
for the payment of their debts, and not general 
creditors. ’ ’ 


A large number of cases have arisen under recording 
statutes similar to ours, in which it has been held that 
the mortgagee is entitled to preference over creditors 
who have not secured specific liens at the date the mort- 



gage is subsequently recorded. These cases are so 
numerous that it will be impossible to consider more 
than a few of the leading cases. 

Burr owes r. Ni mod’s, 35 F. (2d) 152. 


In this case, after discussing the opinions of the Su¬ 
preme Court and Circuit Court of Appeals in Sexton 
v. Kessler, 225 U. S. 90,172 Fed. 535, the opinion quotes 
with approval the following statement of Judge Noyes 
who delivered the opinion of the Circuit Court of Ap¬ 
peals: 

“While the Supreme Court in the cases referred 
to treats the validity of the mortgages and the 
rights of the mortgagees to be matters of local law, 
in my opinion it also states this underlying and 
controlling distinction: The exercise of a pre¬ 
existing right well-founded in equity is not a 
preference, although occurring within the pre¬ 
scribed period.’’ 


The decisions referred to were those involving the 
recording of instruments or taking possession there¬ 
under during the four months' period. 


Referring to the opinion of Mr. Justice Holmes in 
the same case, the opinion in Burrowes v. Nimocks 
quotes with italics the following: 

“When the English firm took the securities, it 
only exercised a right that had been created long 
before the bankruptcy, and in good faith. Such 
we understand to be the law of New York; and in 
the absence of any controlliny statute to the con¬ 
trary, such ice understand to he what the law 
should be.” 
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AVe also quote the following from this opinion: 

“In Stapylton v. Stockton (C. C. A. 5th) 91 F. 326, 
it was held that an unrecorded mortgage, good be¬ 
tween the parties but not as against creditors until 
recorded, would not be held to be a preferential 
transfer, where given when the bank was supposed 
to be solvent, although not recorded until the day 
on which it closed its doors. 

“A trustee in bankruptcy, since the amendment of 
1910 to the Bankruptcy Act (11 USCA) has great¬ 
er rights in the property of the bankrupt than has 
the receiver of a national bank, for as to such 
property he is given the rights of a creditor holding 
a lien by legal or equitable proceedings on prop¬ 
erty coming into his possession and the right of a 
judgment creditor with an execution returned un¬ 
satisfied as to other property. Nevertheless, it is 
the settled rule in bankruptcy that, where a lien 
is good as between the parties, but, because of 
lack of registration or possession, not good against 
lien creditors, its registration, or in a proper case 
the taking of possession of the property, before 
bankruptcy, will render it valid as against the 
trustee in bankruptcy, and will not be held to be 
the obtaining of a preference.” 

Firestone Tire and Rubber Co. Cross , 17 

Fed. (2d) 417. 

This case illustrates how definitely this matter is of 
statutory origin and limited by the language of the 
recording acts, and that where there is no definite and 
specific right given to creditors extending credit be¬ 
tween the date of the execution of the instrument and 
the date of its subsequent recording, they cannot attack 
the conveyance unless in the interim they have fastened 
a lien on the property. 




The ease involved the provisions of the South Caro¬ 
lina Code which are discussed at length. Referring to 
the case of In re Saunders, 272 Fed. 1003, which in¬ 
terpreted the particular statute in advance of rulings 
thereon by the Supreme Court of South Carolina, 
which interpretation was thereafter relied upon and 
followed by the State Court in later cases. The opin¬ 
ion states: 

“Debts had been contracted by the mortgagor be¬ 
tween the date of execution of the mortgage and 
the date of its recording, and the only question in¬ 
volved was whether the lien of the mortgage was 
good against these subsequent creditors who had 
not obtained a lien prior to the recording of the 
mortgage. The decision of Judge Connor is clear 
and unequivocal that the mortgage is valid against 
the claims of such creditors, and the adoption of 
his opinion as a part of the opinion of the Court 
by the Supreme Court of South Carolina in a 
similar case makes it authoritative and controlling 
and not merely persuasive.” 


Continuing the Court says: 

“In the light of the foregoing decisions, there can 
be no doubt whatever that, under the present 
state of the law in South Carolina, while a mort¬ 
gage, conditional sale contract, or contract of bail¬ 
ment is void as against subsequent creditors of 
the mortgagor, vendee or bailee, unless recorded 
pursuant to the statute, nevertheless, if it be re¬ 
corded after the statutory period, it is then good 
against all creditors who have not in the mean¬ 
time secured some lien upon the property. If, 
therefore, the contracts in this case had been re¬ 
corded at any time prior to the filing of the peti¬ 
tion in bankruptcy, there can be no doubt that they 
would have been good against general creditors 
and against the trustee in bankruptcy.” 


The Court then holds that although not recorded, 
surrender of possession of the property six weeks be¬ 
fore the bankruptcy petition was filed validated the 
claim as against the trustee. 


In re Lloyd, 6 F. Supp. 514: 

“Under the Federal Bankruptcy Act, a trustee in 
bankruptcy has the status of judgment creditor 
from the date of the filing of the petition in bank¬ 
ruptcy, and a contract of conditional sale, although 
made before, but not filed until within four months 
prior to the bankruptcy of the purchaser, does not 
constitute a preference, and accordingly the con¬ 
ditional sale is valid as against the trustee. Bailev 
v. Baker Ice Machine Co., 239 U. S. 268, 36 S. Ct. 
50, 60 L. ed. 275; Big Four Implement Co. v. 
Wright, (C. C. A.) 207 F. 535, 47 L. K. A. (N. S.) 
1223; In re Avion Syrup Corp, (D. C.) 25 F. (2d) 
342; In re Excelsior Macaroni Co. Inc., (D. C.) 55 
F. (2d) 406. Since the conditional sale contract 
was recorded prior to the filing of the petition in 
bankruptcy, and it appears that no person acquir¬ 
ed a lien by attachment or levy before the contract 
was recorded, tiie conditional sale contract is valid 
as against the trustee.'’ 

Johnson v. Bn rice Manor Building Corp., 48 Fed. 

(2d) 1031: 

“It is the settled rule in bankruptcy that, where 
a lien is good as between the parties, but because 
of the lack of registration or possession not good 
against lien creditors, its registration or in a 
proper case the taking of possession of the prop¬ 
erty before bankruptcy will render it valid as 
against the trustee in bankruptcy and will not be 
held to be the obtaining of a preference.” 

Claridge v. Evans, 137 Wis. 218. 



In this case the Referee in Bankruptcy found that 
the mortgagee knew the bankrupt was insolvent at the 
time the mortgage was given, as well as at the time it 
was recorded. It was given two years before the bank¬ 
ruptcy proceedings were commenced, and not recorded 
until a few days before the petition was filed. The 
Court wrote an elaborate opinion, first dealing with the 
question whether a preference existed under Section 
60 (a) of the Bankruptcy Act. It then held that under 
the Wisconsin statute, which is more favorable to the 
trustee than the District statute, the recording of the 
instrument gave it priority over general creditors. 


In re Farmers Co-Operative Co .. 202 Fed. lOOo: 

“The trustee, therefore, as the amendment plainly 
declares, ‘as to all property in the custody or com¬ 
ing into the custody of the bankruptcy court, shall 
be deemed vested with all the rights, remedies and 
powers of a creditor holding a lien by legal or 
equitable proceedings thereon." This language 
measures the right of the trustee. The history of 
the statute as above outlined shows that those 
rights are obtained by the filing of the petition in 
bankruptcy. That act is by the amendment given 
the same force as the seizure of the property under 
execution or attachment by a creditor and cannot 
be given any retroactive effect. In re Jacobson & 
Perrill, (D. C.) 200 Fed. 812. If a creditor had 
levied upon the property here involved at the date 
of the filling of the petition, he would have acquir¬ 
ed no rights as against the plow company, because 
it had filed its contract some time before; and the 
trustee, by the very language of the statute, has 
no higher right than such a creditor.” 
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In this ease the mortgage was executed prior to the 
four months’ period and recorded a few days before 
the bankruptcy petition was filed. 

Finance and Guaranty Co. v. Oppenliimer, 276 U. S. 
10 : 

“The Supreme Court of Appeals of Virginia has 
construed the Traders* Act and established that 
‘the creditors’ in Sec. 5224 means creditors having 
a lien.” 

Referring to the repossession of the property during 
the four months' period, the Court said: 

“It did no wrong to any creditor, for no creditor 

not having a judgment or other lien could have 

complained so far as the law of Virginia went. 

* * * A party holding security does not create a 

preference by taking possession under it within 

four months if he lawfully mav under the law of 

•> *> 

the state.” 

The following cases applied the construction we 
think applicable to our law to recording statutes simi¬ 
lar in their provisions: 

Georgia Statute: 

In re Virgin, 224 Fed. 128. 

Illinois Statute: 

Read v. Wilson, 22 Ill. 377. 

Indiana Statute: 

McTaggart v. Rose, 14 Ind. 230. 

Kansas Statute: 

Cameron v. Martin, 26 Kansas 612. 

Kentucky Statute: 

Holt v. Crucible Steel Co., 56 Fed. 756. 
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Maine Statute: 

In re Marriner, 220 Fed. 542. 

Minnesota Statute: 

Eastman v. Water Power Co., 24 Minn. 437. 
Missouri Statute: 

Nash r. Norment, 5 Mo. App. 545. 

Nebraska Statute: 

Forrester v. Kearney Nat. Bank, 49 Nebs. G55. 
New Jersey Statute: 

Currie v. Knight, 34 N. J. Eq. 485. 

Now t York Statute: 

In re Cutting, 145 Fed. 388. 

North Dakota: 

Thompson 's Yards v. Richardson, 51 N. Dak. 
241. 

Ohio Statute: 

In re Shirley, 112 Fed. 301. 

South Carolina: 

Firestone Tire & Rubber Co. v. Cross, 17 Fed. 
2d. 417. 

Tennessee Statute: 

Rode v. Phipps , 195 Fed. 414. 

Wisconsin Statute: 

In re Antigo Screen Door Co., 123 Fed. 249. 

Taking possession for default under the terms of the 
mortgage prior to bankruptcy perfected the legal title 
of the mortgagee as against the trustee. 

Before proceeding with the consideration of cases 
from various states, relating to the construction of re¬ 
cording acts w’hich apparently never use identical lan- 
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guage, it should be noted that the language used in 
Section 546 of the D. C. Code is of a type most liberal 
to the mortgagee and is in the form substantially used 
in the statutes of Minnesota, Kentucky, North Carolina, 
and certain other states. The statute under considera¬ 
tion in the Massachusetts cases is much more rigid in 
its provisions, yet it has received the broader inter¬ 
pretation by the Court whose opinions have always 
been accorded great respect. 

Section 546 of the District Code merely provides for 
the recording of chattel mortgages whereof the mort¬ 
gagor “shall remain in possession” and as to those 
required to be recorded makes the instrument opera¬ 
tive as to third persons from the date of record. The 
Massachusetts statute, unless the mortgaged property 
has been delivered to and retained by the mortgagee, 
makes the mortgage void unless recorded within fif¬ 
teen days from its date. 

It cannot be said under the terms of our statute 
that the mortgagor remained in possession of the 
mortgaged property when it appears that within five 
months of the original mortgage and about two months 
from the date of the supplemental mortgage, and be¬ 
fore any creditors had secured liens by attachment or 
execution, and before the bankruptcy petition had been 
filed, possession was taken by the mortgagee under the 
terms of the mortgage. 

The general rule on this subject is stated in Jones 
on Chattel Mortgages, a standard authority frequently 
cited by the courts, as follows: 
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Soc. 178. “If a mortgagee take possession of 
the mortgaged chattels before any other right or 
lien attaches, his title under the mortgage is good 
against everybody, if it was previously valid be¬ 
tween the parties, although it be not acknowledged 
and recorded, or the record be ineffectual by rea¬ 
son of any irregularity. The subsequent delivery 
cures all such defects, and it also cures any defect 
there may be through an insufficient description of 
the property. The taking of possession is an iden¬ 
tification and appropriation of the specific prop¬ 
erty to the mortgage.” 

And the same writer adds: 

“Delivery of possession under a mortgage, before 
rights have been acquired by others, will cure any 
invalidity there may be in the instrument, whether 
arising from an insufficient description of the 
property, an insufficient execution of the instru¬ 
ment, the omission to record it, or from its con¬ 
taining a provision which makes it void except as 
between the parties; as, for instance, an agree¬ 
ment that the mortgagor may retain possession 
and sell a stock of goods in the usual course of 
trade.” 


The effect to be given the taking possession of mort¬ 
gaged chattels is ordinarily one of state law and the 
Federal Courts are constrained to follow the rule of 
the particular jurisdiction. This ordinarily involves 
the construction of the terms of recording statutes 
containing various special provisions which display a 
remarkable lack of uniformity. In one case, however, 
the United States Supreme Court apparently consid¬ 
ered the matter from the broader viewpoint. In Ilav- 
selt v. Ilnrrisov, 105 IT. S. 401, an unrecorded contract 
was held by the court to constitute a mortgage. The 
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legal title to the chattels was in one Bayer, who had 
possession of the property, which had been purchased 
out of funds furnished by the plaintiff. In this situa¬ 
tion immediately before the filing of petition in bank¬ 
ruptcy Bayer, being in fact then insolvent, and the 
plaintiff having reasonable cause to believe him to be 
so, but no creditor having secured a lien by judgment 
or attachment, Bayer delivered possession to the plain¬ 
tiff. The action was brought by the trustee in bank¬ 
ruptcy to recover the property on the ground that the 
transaction constituted a preference and that it was 
fraudulent and void. The court sustained the title of 
the plaintiff in error as against the trustee, reversing 
the circuit court which had held that the subsequent 
turning over of possession by agreement was a trans¬ 
fer which constituted a preference within the meaning 
of the bankruptcy law. 

The Court, after stating its opinion that the legal 
effect of the contract was that of a mortgage, said: 

“Such a lien is good between the parties, without 
a change of possession, even though void as against 
subsequent purchasers in good faith without no¬ 
tice, and creditors levying executions or attach¬ 
ments ; and if followed by a delivery of possession, 
before the rights of third persons have intervened, 
it is good absolutely.” 

That the voluntary surrender of possession by a 
mortgagor to the mortgagee within four months of 
bankruptcy, although the mortgage without such pos¬ 
session would not have been enforceable against credi¬ 
tors or third parties without notice, does not consti¬ 
tute a preference under the present bankruptcy law, 
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was decided in Thompson v. Fairbanks, 196 U. S. 516. 
This case involved two questions, one arising under 
the Vermont Recording Act and the other on the con¬ 
struction of the present bankruptcy law. The Court 
answered the first question as follow’s: 

“Whether and to what extent a mortgage of this 
kind is valid is a local question, and the decisions 
of the state court will be followed by this court in 
such a case. Dooley v. Pease, 180 U. S. 126.” 

In this case, a chattel mortgage was executed April 
15,1891. The securitv wras a stock of horses in a liverv 
stable. The mortgagee took possession on June 11, 
1900, immediately before the bankruptcy petition was 
filed in the same month. Of the original stock but two 
horses remained on hand. The mortgage contained a 
clause covering after-acquired stock. By the Vermont 
law’ such a mortgage is not valid unless possession be 
taken bv the mortgagee. The state court to which the 
iwrit of error was directed had held that the default 
in the mortgage, followed by the taking of possession, 
validated the mortgage as against creditors as of the 
date the change of possession occurred, although it 
said “it was necessary that a change of possession be 
had to render his title operative against the other 
creditors of the mortgagor.” Thompson , Truster, v. 
Fairbanks , 75 Vt. 361. 

The question considered by the Supreme Court on 
the appeal was whether the taking of possession under 
these circumstances operated as a transfer or was a 
mere incident of the original transaction to which the 
rights of all parties were relegated. The Court said: 
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“The question that remains is whether the taking 
of possession, after condition broken, of these 
mortgaged chattels before, although within four 
months of, filing the petition in bankruptcy, was a 
violation of any of the provisions of the Bank¬ 
rupt Act.” 


The Court then states the position of the trustee as 
follows: 

“The trustee insists that such taking possession 
of the after-acquired property, under the mort¬ 
gage of 1891, constituted a preference under that 
act. He contends that the defendant did not have 
a valid lien against creditors, under that act; that 
his lien might, under other circumstances, have 
been consummated by the taking of possession, 
but, as that was done within four months of the 
filing of the petition in bankruptcy, the lien was 
not valid.” 

The Court commented on the evidence as follows: 

“It was found by the referee that when the de¬ 
fendant took possession of the property he knew 
that the mortgagor was insolvent and was consid¬ 
ering going into bankruptcy, but that he did not 
intend to perpetrate any actual fraud on the other 
creditors, or any of them, but did intend thereby 
to perfect his lien on the property, and make it 
available for the payment of his debts before other 
complications, by way of attachment or bank¬ 
ruptcy, arose.” 

The Court then stated: 

“It can scarcely be said that the enforcement of 
a lien by the taking possession, with the consent 
of the mortgagor, of after-acquired property cov¬ 
ered by a valid mortgage, is a conveyance or trans¬ 
fer within the bankruptcy act. There is no finding 
that, in parting with the possession of the prop- 



erty, the mortgagor had any purpose of hindering, 
delaying, or defrauding his creditors, or anv of 
them. Without a finding to the effect that there 
was an intent to defraud, there was no invalid 
transfer of the property within the provisions of 
sec. G7(e) of the bankruptcy law. Sabin v. Camp, 
98 Fed. 974. 


* * * * * 

“The principle that the taking possession may 
sometimes be held to relate back to the time when 
the right so to do was created is recognized in the 
above case. So in this case, although there teas no 
actual existing lien upon this after-acquired prop¬ 
erty until the taking of possession , yet there was 
a positive agreement, as contained in the mort¬ 
gage and existing of record, under which the in¬ 
choate lien might be asserted and enforced, and 
when enforced by the taking of possession, that 
possession under the facts of this case, related 
back to the time of the execution of the mortgage 
of April, 1891, as it was only by virtue of that 
mortgage that possession could be taken. The 
supreme court of Vermont has held that such a 
mortgage gives an existing lien by contract, which 
may be enforced by the actual taking of posses¬ 
sion, and such lien can only be avoided by an exe¬ 
cution or attachment creditor whose lien actually 
attaches before the taking of possession by the 
mortgagee. Although this after-acquired prop¬ 
erty was subject to the lien of an attaching or an 
execution creditor, if perfected before the mort¬ 
gagee took possession under his mortgage, yet, if 
there were no such creditor, the enforcement of 
the lien by taking possession would be legal, even 
if within the four months provided in the act. 
There is a distinction between the bald creation 
of a lien within the four months, and the enforce¬ 
ment of one provided for in a mortgage executed 
years before the passage of the act, by virtue of 
which mortgage, and because of the condition 
broken, the title to the property becomes vested in 
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the mortgagee, and the subsequent taking posses¬ 
sion becomes valid, except as above stated.” 


Referring to this decision four years later in the case 
of Mower, Trustee v. McCarthy, 79 Vt. 142 (149), the 
Court stated the point exactly: 

“Taking possession is not the acceptance of a 
preference but the assertion of a previously ac¬ 
quired right. After the condition of this mort¬ 
gage had been broken, and the mortgagee had 
taken possession of the mortgaged property, the 
mortgagor had no interest in the property other 
than a right to redeem it, and the trustee in bank¬ 
ruptcy had no greater interest therein than the 
mortgagor.” 


In Humph rey v. Tat man, Trustee, 1.9S U. S. 91, the 
judgment of the Supreme Judicial Court of Massachu¬ 
setts, in favor of the trustee, was reversed. The mort¬ 
gage was executed May 6,1899. It was never recorded. 
On April 30, 1901, the mortgagee, then having reason¬ 
able cause to believe the mortgagor was insolvent, took 
possession of the goods. A voluntary petition in bank¬ 
ruptcy was filed May 23, 1901. 

The Massachusetts statute provides: 

“Unless the property mortgaged has been deliv¬ 
ered to and retained by the mortgagee, the mort¬ 
gage shall not be valid against a person other than 
the parties thereto until it has been so recorded; 
and a record made subsequently to the time lim¬ 
ited (15 days) shall be void.” 


The Court below construed this statute as rendering 
the mortgage valid as against creditors who had not 
secured rights by attachment or execution prior to the 




66 


mortgagee taking possession, but held that it was void 
as against the trustee in bankruptcy because of the 
provisions of the Bankruptcy Act. (184 Mass. 361, 63 
L. K. A. 73S.) The Supreme Court, in an opinion by 
Justice Holmes, confirmed the validity of this mort¬ 
gage as against creditors, because he found in review¬ 
ing the Massachusetts authorities the statute had been 
so uniformly construed, but reversed the decision in¬ 
sofar as it held the transaction void under the National 
Bankruptcy Law, following Thompson v. Fairbanks, 
supi'a, which, it was said, decided that the transaction 
is valid under the bankruptcy law if valid under the 
state law. 

These Massachusetts decisions were reviewed in the 
later case of Coggan v. Ward , 215 Mass. 13: 

In October, 1907, Cross, the bankrupt, executed a 
bill of sale absolute in form but intended as a mort¬ 
gage to secure the sum of $3,000.00 then loaned by 
Ward to the bankrupt. This instrument was never re¬ 
corded. The bankrupt continued in possession of the 
property until December 31, 1908, when Ward took 
possession, having then reason to believe that the bank¬ 
rupt was insolvent. A petition in bankruptcy was 
filed January 19, 1909. The Court in its opinion said, 
in part: 

“It is the settled law of this commonwealth that 
an instrument of transfer of personal property 
* * * genuine, honest and valid as such when 
executed and delivered, authorizes the person 
named as vendee to take possession of the prop¬ 
erty, in order to secure his own debt, at any time 
before the rights of other persons have inter- 
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vened, and that thereby he acquires a title which 
relates back for its validity to the date of the in¬ 
strument, and that, although the taking posses¬ 
sion may be at a time when the debtor is insolvent 
to the knowledge of himself and of his creditor 
named as vendee in the instrument of transfer, 
it is nevertheless effectual, although occurring 
within a time previous to insolvency, which would 
invalidate the transaction if the initial step had 
occurred at the time of taking possession. This 
was decided in Mitchell v. Black, 6 Gray 100. That 
case frequently has been cited with approval and 
its principle affirmed. Blanchard v. Cook, 144 
Mass. 207; Wright v. Tetlow, 99 Mass. 397; Chase 
v. Denning, 130 Mass. 506; Sawyer v. Turpin, 91 
U. S. 114; Humphrey v. Tatman, 198 U. S. 91; See 
Haskell v. Merrill, 179 Mass. 120; In re Antigo 
Screen Door Co., 59 C. C. A. 248. It was decided 
in Tatman v. Humphrey, 184 Mass. 361, that ac¬ 
quisition of possession of mortgaged personal 
property by a mortgagee acting under an unre¬ 
corded mortgage within a few days before the 
commencement of the bankruptcy proceedings and 
before third persons had acquired liens or rights 
by attachment, conferred upon the mortgagee a 
title good at common law against creditors, and 
which would have been good against an assignee 
in insolvency under our statutes. This rule was 
held to apply under the bankruptcy act in Humph¬ 
rey v. Tatman, 198 U. S. 91. This is so, notwith¬ 
standing and under the provisions of R. L. e. 198, 
section 1, to the effect that mortgages of personal 
property should be recorded within 15 days from 
the date written in the mortgage, and shall be void 
if recorded subsequently, ‘unless the property 
mortgaged has been delivered to and retained by 
the mortgagee.’ The decisions relied upon by the 
plaintiff, the trustee in bankruptcy, are distin¬ 
guishable.” 


Detroit Trust Co., 


Trustee v. Pontiac Savings 


Bank, 237 U. S. 186 (1915). 
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In this case the Michigan statute provided for the 
recording of every chattel mortgage not accompanied 
I by immediate delivery of the property to the mort¬ 
gagee and followed by actual and continuous change 
of possession, and that such mortgages not so re¬ 
corded shall be absolutely void as against the creditors 
1 of the mortgagor. The Supreme Court, in a memo¬ 
randum opinion by Justice McRevnolds, quoted and 
expressly approved the opinion of the Circuit Court 
of Appeals adverse to the claim of the trustee in bank¬ 
ruptcy. From the opinion of Justice McRevnolds we 
quote as follows: 

“Payment to the bank by the bankrupt is attacked 
as invalid under section 9523, Michigan Compiled 
Laws of 1897, which provides that every chattel 
mortgage ‘which shall not be accompanied by an 
immediate delivery, and followed by an actual and 
continued change of possession of the things mort¬ 
gaged, shall be absolutely void as against the credi¬ 
tors of the mortgagor" unless filed for record as 
directed. 

“The Circuit court of appeals declared (p. 33): 
‘It is settled by the decisions of the supreme court 
of Michigan that the words “creditors of the 
mortgagor"' mean subsequent creditors in good 
faith and without notice of the mortgage, and that 
the statutory invalidity of an unfiled chattel mort¬ 
gage extends to all creditors who became such 
after the giving and before the filing of the mort¬ 
gage. Recovery can be had here on but one of 
two theories: First, that the bankruptcy act cre¬ 
ates a lien in favor of the creditors under which 
the rights given by the Michigan statute can be 
enforced; or, second, that the Michigan statute cre¬ 
ates such a lien. The bankruptcy act does not 
operate as an attachment of the bankrupt’s prop- 
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erty, nor itself create a lien in favor of creditors 
of the class before us. York Mfg. Co. v. Cassell, 
201 U. S. 344, 50 L. ed. 782, 26 Sup. Ct. Rep. 481; 
Crucible Steel Co. v. Holt, 98 C. C. A. 101, 174 
Fed. 127, affirmed bv the Supreme Court April 1, 
1912, 224 U. S. 262, 56 L. ed. 756, 32 Sup. Ct. Rep. 
414. The controlling question, therefore, is wheth¬ 
er the rights given by the Michigan statute to the 
class of creditors named amount to an actually es¬ 
tablished lien, or, on the other hand, to a mere 
right to create a lien. * * * Since the decision be¬ 
low, the case of Re IIuxoll, 113 C. C. A. 637, 193 
Fed. 851, has been decided by this court. We there 
carefully reviewed and considered the Michigan 
decisions, and reached the conclusion that the 
Michigan statute does not of itself create a lien 
upon the mortgaged property prior to the lien of 
the mortgage, but gives merely a right to a lien, 
requiring a proceeding of some kind for its fasten¬ 
ing. We there held that the right to lien was lost 
if such proceeding was not taken before bank¬ 
ruptcy.’ ” 

* * # # # 

“We think the Circuit Court of Appeals properly 
interpreted and applied the doctrine announced in 
York Mfg. Co. v. Cassell, and are unable to see 
that it reached an incorrect conclusion concerning 
the pertinent laws of Michigan. Holt v. Crucible 
Steel Co., 224 U. S. 262, 267, 56 L. ed. 756, 758, 32 
Sup. Ct. Rep. 414.” 

Johnson v. Burke Manor Building Corporation, 48 
Fed. (2nd) 1031; S3 A. L. R. 1273 (1931). This case 
arose in the Northern District of Illinois. The Circuit 
Court of Appeals affirmed the judgment of the Dis¬ 
trict Court. It involved the validitv of a chattel mort- 

•> 

gage on all of the furniture, furnishings and fixtures 
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of a hotel, which was executed iii 1028 and never re¬ 
corded. On Feb. 14, 1029, before the filing of the peti¬ 
tion in bankruptcy on March 21,1020, the physical pos¬ 
session of the property covered by the mortgage was 
surrendered to the mortgagee. An action was brought 
by the trustee to reclaim the property for the benefit 
of the creditors in the bankruptcy proceeding. The 
i following quotations are made from the opinion of the 
Court: 

“The rights of the trustee could not be greater 
than the rights of the hotel company prior to the 
institution of the bankruptcv proceeding. In re 
Abell (C. C. A.) 19 F. (2d) 965, 968. In that 
case Judge Page quoted from Everett v. Judson, 
228 U. S. 474, 479, 33 S. Ct. 568, 57 L. ed. 927, 46 
L. R. A. (X. S.) 154, construing the amendment of 
1910 to the Bankruptcy Act, changing the status 
of the trustee in bankruptcy: ‘We think that the 
purpose of the law was to fix the line of cleavage 
with reference to the condition of the bankrupt es¬ 
tate as of the time at which the petition was filed 
and that the property which vests in the trustee 
at the time of adjudication is that which the bank¬ 
rupt owned at the time of the filing of the peti- 


* # * • # 

“Appellant seriously contends that, because the 
building corporation did not possess itself of the 
pledged property until within four months of the 
filing of the petition in bankruptcy, its possession 
was futile under the Bankruptcy Act. This posi¬ 
tion is untenable. Burrowes v. Nimocks (C. C. A.) 
35 F. (2nd) 152, 156. In that case Judge Parker 
said, among other things: ‘It is true that a pledge 
is not good at law without delivery, but the doc¬ 
trine is well established in North Carolina and 
elsewhere that the delivery need not be contem- 
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poraneous with the contract of pledge. If made 
subsequently, it relates back to the contract and 
gives it validity.’ 

“The rule in Illinois in this respect is the same as 
in North Carolina. So. Surety Co. v. Bank supra. 

“A pledge or contract for a pledge, ineffectual 
for want of delivery, mav be rendered valid by a 
subsequent delivery, even as against an interme¬ 
diate creditor at large of the pledgor. Of course, 
such subsequent delivery would not prevail against 
a creditor who had, between the time of the making 
of the contract and taking possession under it, ac¬ 
quired a specific lien upon the thing pledged by at¬ 
tachment or levy of execution. The only other 
obstacle which could prevent such a transaction 
from being effectual would be the intervention of 
fraud. Jones on Pledges, section 33. 

“It is the settled rule in bankruptcy that, where 
a lien is good as between the parties, but because 
of the lack of registration or possession not good 
against lien creditors, its registration, or in a 
proper case the taking of possession of the prop¬ 
erty before bankruptcy, will render it valid as 
against the trustee in bankruptcy, and will not be 
held to be the obtaining of a preference. Finance 
& Guaranty Co. v. Oppcnhimer, 276 U. S. 10, 48 
S. Ct. 209, 72 L. ed. 443; Bailev v. Baker Ice 
Machine Co., 239 U. S. 268, 36 IS. Ct. 50, 60 L, ed. 
275. 

“The entire record before us is persuasive of the 
fact that the efforts of the building corporation 
(appellee) to avail itself of the benefit of the se¬ 
curity and pledge, which was lawfully given it by 
the hotel company, have none of the essential ele¬ 
ments of a voidable preference. The language 
used by the Court of Appeals of the Eighth Cir- 
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cuit, in First National Bank v. Live Stock National 

Bank, 31 F. (2d) 416, 419, is especially apt: ‘The 

whole purpose of the Bankruptcy Act is to protect 

against preferences and frauds, and not to defraud 

one who, in good faith, has advanced or loaned 

monev on secnritv to one who was insolvent at 
♦ 

the time of the transaction, or later became so, and 
went into bankruptcy.’ ” 

JJ art ford Accident etc. Co. r. Cog (jin, 78 F. 

(2d) 471. 

This case involved the validity of chattel mortgages 
i given prior to the four months’ period where the mort¬ 
gagee took possession of the property a few days be¬ 
fore the bankruptcy petition was filed. The section of 
the North Carolina law, Section 3311, is similar to the 
: sections of the D. C. Code in that it provides that no 
deed of trust or mortgage shall be valid as against 
creditors or purchasers for a valuable consideration, 
except upon the registration of the document. This 
section has been construed in several cases: In re 
Cunningham, 64 Fed. (2d) 296; Firestone etc. Co. v. 
Cross, 17 Fed. (2d) 417: 

“ ‘The decisions of the Supreme Court of North 
Carolina interpreting this statute, which are bind¬ 
ing upon federal courts in this respect, Firestone 
Tire & Rubber Co. v. Cross, (C. C. A.) 17 F. (2d) 
417, clearly hold that an unrecorded mortgage or 
deed of trust is valid under this section as between 
the parties and as against general creditors, unless 
the claims of the general creditors have become 
fastened upon the property, as by insolvency or 
bankruptev proceedings, before the recording 
takes place. * * # 

“ ‘We have to do in the pending case only with 
general creditors, for the rights of purchasers for 
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a valuable consideration and of creditors armed 
with a lien or with legal process are not involved, 
and the mortgage was recorded before the institu¬ 
tion of the bankruptcy proceedings. 

“ ‘It follows, having reference to the rights of the 
general creditors of the bankrupt, that the record¬ 
ing of the transfer was not required by the North 
Carolina law in the sense in which that word is 
used in section (501). The Supreme Court of the 
United States has held that Congress did not un¬ 
dertake in section 60 to hit all preferential trans¬ 
fers (otherwise valid) merely because they are not 
disclosed either by record or possession more than 
four months before the bankruptcy proceeding. 
The provision that transfers recorded within four 
months of the bankruptcy proceeding may be 
avoided, if the elements of a preferential transfer 
then exist to the knowledge of the transferee, and 
if recording is required, has reference not to cases 
where recording is required in order to give validi¬ 
ty to the transaction as between the parties, but 
only to those cases where recording is necessary to 
make the transfer valid as against those concerned 
in the distribution of the insolvent estate.’ 

“This case was reaffirmed by this court in re 
Clark, 71 F. (2d) 513, and is applicable here; for 
no creditor in the pending suit had secured a lien 
upon the property prior to bankruptcy, and the 
transfer of possession of the property to the sure¬ 
ty-mortgagee before bankruptcy had the same 
effect under the North Carolina law as if the mort¬ 
gage had been recorded. Cowan v. Dale, 189 N. C. 
684, 128 S. E. 155. It follows that the right of the 
surety to the property transferred is superior to 
the claim of the trustee in bankruptcy.” 


Finance and Guaranty Co. v. Oppenhimer, trustee, 
276 U. S. 10 (72:443). This case reversed the decision 
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of the Circuit Court of Appeals in Oppenhimer v. 
Finance and Guaranty Co., 5 Fed. (2d) 48G, and ex¬ 
pressly affirmed the dissenting’ opinion of that Court 
delivered hy Justice AVaddill. The latter held that un¬ 
secured creditors, those having no fixed lien, are repre¬ 
sented by the trustee, but ‘‘his status as trustee cannot 
relate back prior to the time of the filing of the petition 
in bankruptcy in the proceeding in which lie was ap¬ 
pointed, so as to enable unsecured creditors to defeat 
the rights of vendors or lienors who have established 
their claims and liens.” 


I In this case the bankrupt had purchased automobiles 
under conditional sale agreements, which are not valid 
under Virginia law, being property consisting of 
articles offered for sale at retail, as against creditors 
or subsequent purchasers. Ten days before the filing 
i of the petition in bankruptcy, the Finance Com¬ 
pany had repossessed the automobiles. The majority 
opinion of the Circuit Court of Appeals held that goods 
in the possession of a merchant under the circum¬ 
stances stated were as to his creditors his property 
(132 Ya. 54), and that one repossessing* them within 
four months before the filing of the petition in bank¬ 
ruptcy, having cause to believe then that the debtor 
was insolvent, must surrender them to the trustee. 


In reversing this decision, the Supreme Court said: 

“The Supreme Court of Appeals of Virginia has 
construed the Traders' Act and has established 
that ‘the creditors’ in section 5224 means creditors 
having a lien. Capitol Motor Corp v. Harrv M 
Lasker, 138 Va. 630,123 S. E. 376. The lien of th. 



trustee in bankruptcy did not arise until after the 
property in question had come back to the hands of 
the petitioner, which had reserved title to itself. 
Bailey v. Baker, Ice Mach. Co., 239 U. S. 268, 270, 
60 L. ed. 275, 277, 36 Sup. Ct. Hep. 50; Martin v. 
Commercial Nat. Bank, 245 U. S. 513, 517; 62 L. 
ed. 441, 442, 38 Sup. Ct. Rep. 176; Bankruptcy Act, 
section 47 (a) (2) as amended. U. S. C. title 11, 
section 75. Therefore, the retaking of the proper¬ 
ty was valid as against the trustee. It could not 
work a preference unless he represented a claim 
that was paramount when the property was seized. 
At that time the petitioner did what it had a right 
to do as against the bankrupt and simply took 
what was its own. It did no wrong to any credi¬ 
tor, for no creditor not having a judgment or other 
lien could have complained so far as the law of 
Virginia went. See Firestone Tire & Rubber Co. 
v. Cross, (C. C. A. 4th) 17 F. (2d) 417, 421, 422. 
The majority in the Circuit Court of Appeals took 
the distinction between a trustee under a conven¬ 
tional deed of trust for the benefit of creditors and 
a trustee in bankruptcy, that the former has no 
power to vacate preferences. But, as we have im¬ 
plied, a party holding security does not create a 
preference by taking possession under it within 
four months if he lawfully may under the law of 
the state. Thompson v. Fairbanks, 196 U. S. 516, 
49 Jj. ed. 577, 25 Sup. Ct. Rep. 306; Humphrey v. 
Tatman, 198 U. S. 91,49 L. ed. 956, 25 Sup. Ct. Rep. 
567.” 

In re Terrell , 246 Fed. 743 (747): 

“In the course of the opinion (in Garrison v. 
Street & Harper Company) it is further said in 
effect that at common law the mortgagee of per¬ 
sonal property held the right of possession as well 
as the legal title to the property, but that rule has 
been changed by nearly all the Western states, so 
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that the legal title to the property remains in the 
mortgagor and where the mortgage or statute so 
provides the mortgagor may remain in possession, 
and if he does his mortgage as a general rule must 
be filed for record, or it will not be protected 
against creditors of the mortgagor who have ac¬ 
quired valid liens thereon by contract or judicial 
process; but if the mortgagee takes possession of 
tlie property or files his mortgage for record be¬ 
fore any other right to or lien upon the property 
attaches, the title under the mortgage is good 
against everybody, though not recorded, if it was 
previously valid between the parties. The ulti¬ 
mate conclusion of the court is that a chattel mort¬ 
gage in Oklahoma, though not recorded or posses¬ 
sion of the property not taken by the mortgagee 
when made, yet if possession is taken by him, or 
the mortgage is filed for record prior to the attach¬ 
ing of liens of other parties, the filing of the mort¬ 
gage for record has the effect of taking possession, 
and the rights of the mortgagee will be protected 
from the date of the filing of the same for record.” 


Francisco v. Ryan, 54 Ohio St. 307: 

“A mortgage given in good faith on a stock of 
merchandise, to secure a bona fide debt of the 
mortgagor, is valid as between the parties al¬ 
though the mortgagor lie permitted to continue in 
possession. * * * While such a mortgage is in¬ 
valid as against the creditors of the mortgagor 
who cause the property to lie seized on legal pro¬ 
cess while it remains in his possession, and pur¬ 
chasers who become such during that time, when 
the mortgagee takes possession of the property, 
either with the consent of the mortgagor given at 
the time, or in pursuance of a stipulation of the 
mortgage authorizing it, his title becomes com¬ 
plete and the property is no longer subject to legal 
process issued against the mortgagor, nor liable 
for his debts.” 
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Woils r. Langbein, 20 Fed. 183: 

“When a chattel mortgage, bill of sale, or other 
instrument, is imperfect through insufficient de¬ 
scription, or because the property is not then in ex¬ 
istence, or because the mortgagee did not prompt¬ 
ly take possession or record the mortgage, or for 
any reason not bottomed on fraud, then taking 
possession may render complete and valid that 
which was before incomplete.'’’ (Opinion by Shiras, 
J.) 

Taking possession of the mortgaged property by the 
mortgagee cures any defects or irregularities in the 
form of the mortgage, the manner of its execution or 
acknowledgment, as well as failure to record. 

First National Bank r. Bar so Live Stock Com¬ 
mission Co., 198 Ill. 232; 

Springer v. Lipsis, 209 Ill. 261 ; 

Rainwater etc. Co. v. Malcolm, 51 Fed. 734; 

Morrow v. Reed, 30 Wis. 81; 

Farmers etc. Bank v. Orme, 5 Ariz. 304 (7 
Ariz. 208); 

Garner v. Wright, 52 Ark. 385; 

Chapman v. Sargent, 6 Colo. App. 438; 

Clark v. Tarbell, 57 N. H. 328; 

Frost v. Citizens Bank, 68 Wis. 234. 

The following cases follow the Vermont rule as to 
after-acquired property, as applied in Thompson v. 
Fairbanks, supra: 

Tennis v. Midkiff, 55 Ill. App. 642; 

Chase v. Denny, 130 Mass. 566; 

Leech v. Arkansas etc. Co., 8 Kan. App. 621; 

Francisco v. Ryan, 54 Ohio St. 307. 
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In the latter ease the Court discussed the question 
whether this rule was affected by the question whether 
the mortgagee took possession hi invitum or was volun¬ 
tarily put in possession by the mortgagee. It was held 
that this was immaterial. 


m. 

ASSIGNMENT 6. 

Petitioner’s claims are validated by Section 67 (d) 
of the Bankruptcy Act. 

This Section, as amended, reads as follows: 

“Liens given or accepted in good faith and not in 
contemplation of or in fraud upon this Act, and 
for a present consideration, which have been re¬ 
corded according to law, if record thereof was 
necessary in order to impart notice, shall, to the 
extent of such present consideration only, not be 
affected by this Act.” 

This provision constitutes a definite and express 
limitation upon any adverse action in respect to the 
actual consideration of any lien falling within the 
description. 

It is conceded in the present case that the full con¬ 
sideration passed when the mortgages were given. The 
conditions of this Section are as follows: First, that 
the lien be given or accepted in good faith; second, 
that it be not in contemplation of-or in fraud upon the 
act; third, that there should have been a present con¬ 
sideration for the lien; fourth, recording according to 

law if record be necessarv. 

* 
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It must be conceded that the present case falls 
within the class described if it meets the requirement 
of the fourth item. 

The only recording statute applicable is Section 546 
of the Code, which requires recording only in those 
cases where the mortgagor “shall remain in posses¬ 
sion/’ As to substantially all of the property involved 
in this litigation, the mortgagor surrendered posses¬ 
sion to the mortgagee prior to any intervening rights 
and it therefore did not “remain in possession”. It 
was not in possession when the bankruptcy petition 
was filed and but for the fact that the possession of 
the mortgagee was that of a lienor the trustee had no 
interest in the property. 

The second reason for applying Section 67 (d) to 
the present case is that the mortgage was recorded in 
accordance with the law. Unlike most of the record¬ 
ing acts, our statute requires that the instrument be 
recorded within ten days from the date of acknowl¬ 
edgment. There is no requirement that it be recorded 
at the time of its execution or within any period dating 
from that act. There is no requirement that a mort¬ 
gage to be valid shall be acknowledged. This mort¬ 
gage was, however, acknowledged in accordance with 
the requirements of the Code on November 12tli, and 
recorded on that day. Neither act of acknowledgment 
or recording was necessary to the validity of the mort¬ 
gage, but it was a requirement of our law to impart 
constructive notice of the existence of the lien which 
had been validly created by the original execution of 
the papers. We have, therefore, a case, first, where it 
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was unnecessary as of the date of the filing of the peti¬ 
tion when the trustee’s rights attached that the in¬ 
strument he recorded because possession had thereto¬ 
fore been taken by the mortgagee, and we have also 
a case where the instrument was duly recorded before 
bankruptcy. By the sweeping provision of Section 
67 (d) the petitioner is therefore clearly entitled to 
recover. 

7 Corpus Juris 180: 

“The instrument must be recorded according to 
law in order to protect him if the record thereof is 
required by the state laws; but this requirement 
is satisfied if the instrument is recorded at any 
time prior to the commencement of the bankruptcy 
proceedings.” 


IV. 


Neither the giving nor the recording of the mort¬ 
gages was a preference. 'While this issue was raised 
by the trustee’s answer the cases heretofore cited ren¬ 
dered discussion unnecessary. We refer, for example, 
to Johnson v. Burke Manor Building Corporation, 
supra, Hartford Accident, etc. Co. v. Cozzin, supra, 
and Finance & Guarantee Co. v. Oppenheimer, Trus¬ 
tee, supra. These cases reverse the ruling made by this 
Court to the contrary in Dulany v. Morse, 39 App. D. 
C. 523. 


Respectfully submitted, 

W1I. E. RICHARDSON, 
Attorney for Appellant. 
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APPENDIX. 

Sections of District Code of 1901. 

Sec. 499. When Deeds to Take Effect. Any deed 
conveying real property in the District, or interest 
therein, or declaring or limiting any use or trust there¬ 
of, executed and acknowledged and certified as afore¬ 
said and delivered to the person in whose favor the 
same is executed, shall be held to take effect from the 
date of the delivery thereof, except that as to creditors 
and subsequent bona fide purchasers and mortgagees 
without notice of said deed, and others interested in 
said property, it shall only take effect from the time 
of its delivery to the recorder of deeds for record. 

Sec. 520. In all cases of deeds executed and ac¬ 
knowledged prior to the adoption of this code , the acts 
of Congress approved May thirty-first, eighteen hun¬ 
dred and thirty-two, and April twentieth, eighteen 
hundred and thirty-eight, in reference to the acknowl¬ 
edgment and recording of deeds of lands situated in 
the District, shall be taken and construed as cumulative 
with the acts of Maryland on the same subject in force 
in the District at the passage thereof, and an acknowl¬ 
edgment made and certified in compliance with any one 
of said acts, and before any officer authorized by either 
of said acts to take acknowledgment, whether in or out 
of the District, shall be good and effectual. 

Sec. 546. Recording. No bill of sale or mortgage or 
deed of trust to secure a debt of any personal chattels 
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was unnecessary as of the date of the filing; of the peti¬ 
tion when the trustee’s rights attached that the in¬ 
strument he recorded because possession had thereto¬ 
fore been taken by the mortgagee, and we have also 
a case where the instrument was duly recorded before 
bankruptcy. ]>y the sweeping provision of Section 
67 (d) the petitioner is therefore clearly entitled to 
recover. 

/ Corpus Juris 180: 

“The instrument must be recorded according to 
law in order to protect him if the record thereof is 
required by the state laws; but this requirement 
is satisfied if the instrument is recorded at any 
time prior to the commencement of the bankruptcy 
proceedings. ” 


IV. 


Neither the giving nor the recording of the mort¬ 
gages was a preference. While this issue was raised 
by the trustee’s answer the cases heretofore cited ren¬ 
dered discussion unnecessary. We refer, for example, 
to Johnson v. Burke Manor Building Corporation, 
supra, Hartford Accident, etc. Co. V. Cozzin, supra, 
and Finance <T Guarantee Co. v. Oppenheimer, Trus¬ 
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C. 523. 
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WM. E. RICHARDSON, 
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APPENDIX. 

Sections of District Code of 1901. 

Sec. 499. When Deeds to Take Effect. Any deed 
conveying real property in the District, or interest 
therein, or declaring or limiting any use or trust there¬ 
of, executed and acknowledged and certified as afore¬ 
said and delivered to the person in whose favor the 
same is executed, shall be held to take effect from the 
date of the delivery thereof, except that as to creditors 
and subsequent bona fide purchasers and mortgagees 
without notice of said deed, and others interested in 
said property, it shall only take effect from the time 
of its deliverv to the recorder of deeds for record. 

Sec. 520. In all cases of deeds executed, and ac¬ 
knowledged prior to the adoption of this code , the acts 
of Congress approved May thirty-first, eighteen hun¬ 
dred and thirty-two, and April twentieth, eighteen 
hundred and thirty-eight, in reference to the acknowl¬ 
edgment and recording of deeds of lands situated in 
the District, shall be taken and construed as cumulative 
with the acts of Maryland on the same subject in force 
in the District at the passage thereof, and an acknowl¬ 
edgment made and certified in compliance with any one 
of said acts, and before any officer authorized by either 
of said acts to take acknowledgment, whether in or out 
of the District, shall be good and effectual. 

Sec. 546. Recording. No bill of sale or mortgage or 
deed of trust to secure a debt of any personal chattels 
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whereof the vendor, mortgagor, or donor shall remain 
in possession, shall he valid and effectual to pass the 
title therein, except as between the parties to such 
instrument and as to other persons having actual 
notice of it, unless the same be executed, acknowledged, 
and within ten days from the date of such acknowledg¬ 
ment recorded in the same manner as deeds of real 
estate, as herein directed, and as to third persons not 
having notice of it, as aforesaid, such instrument shall 
be operative only from the time within said ten days 
when it is delivered to the recorder of deeds to be re¬ 
corded. 

Sec. 547. Condition at. Sales. No conditional sale of 
chattels in virtue of which the property is delivered to 
the purchaser, but by the terms of which the title is not 
to pass until the price of said chattels is fully paid, 
where the purchase price exceeds one hundred dollars, 
shall l>e valid as against third persons acquiring title to 
said property from said purchaser without notice of the 
terms of said sale, unless the terms of said sale are re¬ 
duced to writing and signed by the parties thereto and 
acknowledged by the purchaser and recorded in the 
same manner as a chattel mortgage, as hereinabove 
provided; and said writing shall be indexed as if the 
purchaser were a mortgagor and the seller a mort¬ 
gagee of such chattels, and shall be operative as to 
third persons without actual notice of it from the time 
of being so recorded. 

Sec. 1120. Intent to Defraud Creditors. Everv 
conveyance or assignment, in writing or otherwise, of 
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any estate or interest in lands or rents and profits issu¬ 
ing from the same, or in goods or things in action, and 
every charge upon the same, and every bond or other 
evidence of debt given, or judgment or decree suffered, 
with the intent to hinder, delay, or defraud creditors 
or other persons having just claims or demands of their 
lawful suits, damages, or demands, shall be void as 
against the persons so hindered, delayed, or defrauded; 
Provided, That nothing herein shall be construed to 
affect or impair the title of a purchaser for a valuable 
consideration, unless it shall appear that such pur¬ 
chaser had previous notice of the fraudulent intent of 
his immediate grantor, or of the fraud rendering void 
the title of such grantor: Provided further, That the 
question of fraudulent intent shall be deemed a ques¬ 
tion of fact and not of law. 


Sections of National Bankruptcy Act of 1898 

as Amended. 

Section 1. Meaning of Words and Phrases. 

* * * (15) A person shall be deemed insolvent 
within the provisions of this act whenever the aggre¬ 
gate of his property, exclusive of any property which 
he may have conveyed, transferred, concealed, or re¬ 
moved, or permitted to be concealed or removed, with 
intent to defraud, hinder or delay his creditors, shall 
not, at a fair valuation, be sufficient in amount to pay 
his debts; * * # 
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Section 47. Duties of Trustees. 

* * * such trustees, as to all property in the cus¬ 
tody or coming into the custody of the bankruptcy 
court, shall he deemed vested with all the rights, reme¬ 
dies, and powers of a creditor holding a lien by legal 
or equitable proceedings thereon; and also, as to all 
property not in the custody of the bankruptcy court, 
shall be deemed vested with all the rights, remedies, 
and powers of a judgment creditor holding an execu¬ 
tion duly returned unsatisfied; * * * 

Section 60. Preferred Creditors. 

a. A person shall be deemed to have given a prefer¬ 
ence, if, being insolvent, he has, within four months 
before the filing of the petition, or after the filing of 
the petition and before the adjudication, procured or 
suffered a judgment to be entered against himself in 
favor of any person, or made a transfer of any of his 
property, and the effect of the enforcement of such 
judgment or transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt 
than any other of such creditors of the same class. 
Where the preference consists in a transfer, such 
period of four months shall not expire until four 
months after the date of recording or registering of 
the transfer, if by law such recording or registering is 
required or permitted. 

b. If a bankrupt shall have procured or suffered a 
judgment to be entered against him in favor of any 
person or have made a transfer of any of his property, 
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and if, at the time of the transfer, or of the entry of the 
judgment, or of the recording or registering of the 
transfer if by law recording or registering thereof is 
required, and being within four months before the 
filing of the petition in bankruptcy or after the filing 
thereof and before the adjudication, the bankrupt be 
insolvent and the judgment or transfer then operate as 
a preference, and the person receiving it or to be bene¬ 
fited thereby, or his agent acting therein, shall then 
have reasonable cause to believe that the enforcement 
of such judgment or transfer would effect a preference, 
it shall be voidable by the trustee and he may recover 
the property or its value from such person. * * * 

Section 67 . Liens. 

a. Claims which for want of record or for other rea¬ 
sons would not have been valid liens as against the 
claims of the creditors of the bankrupt shall not be 
liens against his estate. * * * 

d. Liens given or accepted in good faith and not in 
contemplation of or in fraud upon this Act, and for a 
present consideration, which have been recorded ac¬ 
cording to law, if record thereof w*as necessary in order 
to impart notice, shall, to the extent of such present 
consideration only, not be affected by this Act, 

e. That all conveyances, transfers, assignments or 
incumbrances of his property, or any part thereof, 
made or given by a person adjudged a bankrupt under 
the provisions of this act subsequent to the passage 
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of tliis act and within four months prior to the filing* 
of the petition, with the intent and purpose on his part 
to hinder, delay, or defraud his creditors, or any of 
them, shall he null and void as against the creditors of 
such debtor, except as to purchasers in good faith and 
for a present fair consideration; and all property of 
the debtor conveyed, transferred, assigned, or encum¬ 
bered as aforesaid shall, if he be adjudged a bankrupt, 
and the same is not exempt from execution and liability 
for debts by the law of his domicile, be and remain a 
part of the assets and estate of the bankrupt and shall 
pass to his said trustee, whose duty it shall be to re¬ 
cover and reclaim the same by legal proceedings or 
otherwise for the benefit of the creditors. And all 
conveyances, transfers, or incumbrances of his prop- 
ertv made bv a debtor at anv time within four months 
prior to the filing of the petition against him, and 
while insolvent, which are held null and void as against 
the creditors of such debtor by the laws of the State, 
Territory, or District in which such property is sit¬ 
uate, shall he deemed null and void under this act 
against the creditors of such debtor if he be adjudged 
a bankrupt, and such property shall pass to the as¬ 
signee and be by him reclaimed and recovered for the 
benefit of the creditors of the bankrupt. * * * 

Section 70. Title to Property. 

a. The trustee of the estate of a bankrupt, upon his 
appointment and qualification, and his successor or 
successors, if he shall have one or more, upon his or 
their appointment and qualification, shall in turn be 
vested by operation of law with the title of the bank- 


rupt, as of the date lie was adjudged a bankrupt, except 

in so far as it is to property which is exempt, to all., 

# • # 


(5) property which prior to the filing of the peti¬ 
tion he could bv anv means have transferred or which 
might have been levied upon and sold under judicial 
process against him: * * * 

e. The trustee may avoid any transfer by the bank¬ 
rupt of his property which any creditor of such bank¬ 
rupt might have avoided, and may recover the prop¬ 
erty so transferred, or its value, from the person to 
whom it was transferred, unless he was a bona fide 
holder for value prior to the date of the adjudication. 
Such property may be recovered or its value collected 
from whoever may have received it, except a bona fide 
holder for value. * * * 
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FOR THE DISTRICT OF COLUMBIA. 
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No. 7292 


Universal Dealers Company, a Corporation, 

Appellant, 

v. 

Paul B. Oromelin, Trustee in Bankruptcy of Nolan 
Motor Company, Inc., 

Appellee. 


BRIEF FOR APPELLEE. 


PRELIMINARY STATEMENT. 

This is an appeal from an order of the District 
Court of the United States for the District of Columbia 
entered in the case captioned, ‘‘In re Nolan Motor 
Company, Inc., Bankrupt,” Number 3430 on the Bank¬ 
ruptcy Docket of that Court. The order (R. 4S) en- 
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tercd on June 29, 1938, is one affirming an order of the 
Referee in Bankruptcy (R. 35) entered April 18, 1938, 
denying a petition of the Appellant for the recovery 
from the Trustee of tlie proceeds of sale of certain 


assets in the Trustee’s possession. 

The Referee’s findings of fact and of law upon 
which he entered his order are found in his Certificate 
on Review (R. 35-47). The Court below entered a 
memorandum opinion (R. 47). The opinions of both 
tiie Referee and the Court are reported in 66 W.L.R. 
654, and 25 F. Supp. 186. 


STATEMENT OF THE CASE. 

A. Factual Statement. 

The Referee’s Certificate on Review (R. 35-47) sets 
forth the facts upon which he bases his conclusions of 
law. The statement of facts in the Certificate appears 
on Pages 36-39 of the Transcript of Record. Under 
the provisions of General Order 47, these findings of 
fact are presumably correct unless “clearly errone¬ 
ous.” There will not be set forth in this brief a sepa¬ 
rate detailed statement of facts, although in the argu¬ 
ment the Transcript of Record will be cited for the 
evidence of facts supporting the Referee’s conclusions. 

In brief, the Appellant claims by virtue of a chattel 
mortgage executed June 11, 1936 and a supplemental 
mortgage executed September 4, 1936, each covering 
virtually all of the tangible assets of the bankrupt, 
given to secure loans made contemporaneously with 
their execution. By agreement the mortgages were not 
recorded when made because of “unfavorable pub¬ 
licity,” but were recorded on November 12, 1936, nine 
days before the involuntary petition against the bank- 


nipt was filed. In the meanwhile creditors had ex¬ 
tended a substantial amount of credit. The Appellant 
commenced taking possession of the mortgaged chattels 
within a day or two after recordation and by the time 
of the filing of the petition in bankruptcy had seized or 
segregated practically all of the chattels in question. 
The chattels were sold by the Trustee under an agree¬ 
ment with the Appellant whereby the Appellant’s 
claim to the chattels themselves was transferred to the 
proceeds realized from their sale. 

B. Defences Asserted by the Trustee. 

The answer of the Trustee raised several defences. 
Those material to this appeal may be stated as follows: 

1. The mortgages were preferences (R. 23-24). 

2. The mortgages were not effective because not 
acknowledged or recorded until November 12, 1936 
(R. 24). 

3. The recordation was not effective because of 
an unreasonable delay and because the rights of 
creditors had intervened (R. 25). 

4. The belated attempt to record and take pos¬ 
session was an attempt to create a {^reference (R. 
25) (R. 27). 

5. The mortgages were not recorded because the 
Appellant knew that the bankrupt was doing busi¬ 
ness on credit and that it could not continue to do 
so were it to become known that it had executed 
a chattel mortgage conveying all of its tangible 
personal property (R. 25) (R. 29). 

All of these defences arise from the fact that the 
mortgages were not recorded when made, although 
possession of mortgaged chattels remained in the bank- 
nipt, and the recordation and seizure of possession 
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did not take place until the Appellant was concerned 
as to the bankrupt’s financial condition. 

The Trustee’s defence is founded on two legal 
sources. The first arises solely from the Bankruptcy 
Act itself. The Trustee contends that the agreement 
not to record made the mortgages void under the pro¬ 
visions of Section 67(e) and Section 70 of the Bank¬ 
ruptcy Act, inasmuch as the mortgages under such 
circumstances were fraudulent and made with the in¬ 
tent to hinder, delay and defraud creditors. The sec¬ 
ond is by reason of the rights given to the bankrupt’s 
general creditors under the common and statutory law 
in force in the District of Columbia, which rights pass 
to the Trustee in Bankruptcy under the Bankruptcy 
Act. The Trustee contends that under the laws in 
force in the District of Columbia, the mortgages, hav¬ 
ing been given under an agreement not to record, were 
voidable, first, as a fraud upon creditors, and second, 
entirely disregarding the agreement, the failure to 
record voided the mortgages as to those creditors who 
extended credit after the giving of the mortgages by 
reason of the local recording statute. 

In brief the Trustee contends that the agreement not 
to record the mortgages rendered them void because of 
fraud and, even if there were no agreement, the rights 
of creditors who extended credit after the giving of the 
mortgages are superior to those of the Appellant. 

C. Rulings Below. 

The Referee held that the giving of the mortgage 
under the circumstances constituted fraud and was a 
transfer with the intention of hindering, delaying or 
defrauding creditors (R. 42). He also held that the 
mortgages were invalid as to third persons without 
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notice under Section 177 of Title 25 of the Code of the 
District of Columbia (R. 46). The Court’s memoran¬ 
dum affirming’ the opinion of the Referee is so brief 
that it can be set forth verbatim more briefly than it 
can be analyzed. It follows: 

“I agree with the reasoning of the Referee in his 
certificate of review and affirm it. I do not think 
that it is necessary to determine whether the Uni¬ 
versal Dealers Company had the actual intent to 
defraud creditors of the bankrupt, but the effect 
of the taking ol* a secret lien and the withholding 
of the recording of the chattel mortgage to prevent 
‘unfavorable publicity’, necessarily would have the 
effect of permitting the mortgagor to obtain credit 
lo which it would not be properly entitled.” 

D. Assignments of Error. 

Although there are six assignments of error, they 
may be briefly stated as follows: 

First, that the court erred in holding the transaction 
fraudulent, second, that the court erred in not giving 
effect to the transaction despite the local laws with 
regard to recording, and third, that the court erred in 
not holding that the recording, though belated, was 
effective as to all creditors who had not obtained judg¬ 
ments before the recording (it being conceded that no 
creditors obtained judgments). 

ISSUES PRESENTED. 

1 . Did the agreement not to record put the mortgages 
within the definition of incumbrances made with the 
intent to ■ hinder, delay or defraud the bankrupts credi¬ 
tors , or place the property conveyed within the defini¬ 
tion of property transferred by the bankrupt in fraud 
of its creditors? The Trustee contends that it did. 
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2. In view of the failure to record, regardless of the 
agreement, were the mortgages effective as against 
creditors who became such or who extended credit after 
the mortgages were executed? The Trustee contends 
that they were not. 

3. If the mortgages were ineffective before recorda¬ 
tion, did the belated recordation and seizing of posses¬ 
sion render them effective as to creditors who had 
theretofore extended credit between the date of execu¬ 
tion and the date of recordation? The Trustee con¬ 
tends the recording: and taking possession did not have 
that effect. 

If the Trustee is right as to any of these contentions 
the orders below must be affirmed. 

ARGUMENT. 

I. 

Assignments of Error Xos. 1 , 2, 3 and 6. 

The Mortgages Were Encumbrances Made with the In¬ 
tention to Hinder. Delay and Defraud Creditors, 
"Were Fraudulent Transfers, and, Therefore, Can 
Be Voided by the Trustee. 

A. Statutes Involved. 

Section 67e of the Bankruptcy Act provides in part 
as follows: 

“(e) All conveyances, transfers, assignments, 
or incumbrances of his property or any part there¬ 
of, made or given by a person adjudged a bank¬ 
rupt under the provisions of this title 'within four 
months prior to the tiling of the petition, with 
the intent and purpose on his part to hinder, 
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delay, or defraud his creditors, or any of them, 
shall be null and void as against the creditors of 
such debtor, except as to purchasers in good faith 
and for a present fair consideration; and all prop¬ 
erty of the debtor conveyed, transferred, assigned, 
or encumbered as aforesaid shall, if he be adjudged 
a bankrupt, and the same is not exempt from exe¬ 
cution and liabilitv for debts bv the law of his 

• » 

domicile, be and remain a part of the assets and 
estate of the bankrupt and shall pass to his said 
trustee, whose duty it shall be to recover and re¬ 
claim the same by legal proceedings or otherwise 
for the benefit of the creditors.” 

Section 70, Section 110, Title 11, U. S. C. A., provides 
in part as follows: 

“(a) The Trustee of the estate of a bankrupt, 
* * * shall * * * be vested by operation of law 
with the title of the bankrupt as of the date he was 
adjudged a bankrupt, to * * * (4) property 
transferred by him in fraud of his creditors.” 

Section 70(e) provides in part as follows: 

“(e) The trustee may avoid any transfer by 
the bankrupt of his property which any creditor 
of such bankrupt might have avoided, and may 
recover the property so transferred, or its value, 
from the person 1o whom it was transferred, 
unless he was a bona fide holder for value prior 
to the date of the adjudication.” 

Section 67(e) further provides 

“And all conveyances, transfers, or incumbrances 
of his property made by a debtor at any time 
within four months prior to the filing of the peti¬ 
tion against him, and while insolvent, which are 
held null and void as against the creditors of such 
debtor by the laws of the State, Territory, or 
District in which such property is situate, shall 
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be deemed null and void under the provisions of 
this title against the creditors of such debtor if 
he be adjudged a bankrupt, and such property 
shall pass to the assignee and be by him reclaimed 
and recovered for the benefit of the creditors of 
the bankrupt.” 

Title 11, Section 11 of The Code of the District of 
Columbia provides: 

”Intent to defraud creditors .—Every convey¬ 
ance or assignment, in writing or otherwise, of 
any estate or interest in lands or rents and profits 
issuing from the same, or in goods or things in 
action, and every charge upon the same, and every 
bond or other evidence of debt given, or judgment 
or decree suffered, with the intent to hinder, de¬ 
lay, or defraud creditors or other persons having 
just claims or demands of their lawful suits, dam¬ 
ages, or demands, shall be void as against the x>er- 
sons so hindered, delayed, or defrauded: Provided, 
That nothing herein shall be construed to affect or 
impair the title of a purchaser for a valuable con¬ 
sideration, unless it shall appear that such pur¬ 
chaser had previous notice of the fraudulent intent 
of his immediate grantor, or of the fraud render¬ 
ing void the title of such grantor: Provided fur¬ 
ther, That the question of fraudulent intent shall 
be deemed a question of fact and not of law.” 


It is at once apparent from a reading of the above 
cited statutes that if the transfer is in fraud of credit¬ 
ors, the Trustee can recover, first, because the Act 
itself provides that fraudulent transfers shall be in¬ 
valid and, second, because by the transfer’s being void 
under the laws of the District of Columbia by reason 
of fraud, the transfer cannot be enforced against the 
Trustee. 


# 
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B. The findings of the referee come within the decisions 
defining fraud as used in the Bankruptcy Act. 

A number of decisions have passed on the validity 
of unrecorded transfers under these sections. 

The leading case on the subject, and one which is 
stressed by the Referee, is National Bank of Athens v. 
Shackelford, 239 U. S. 81. There a real estate mort¬ 
gage was executed on November 6, 1911, but was not 
recorded until August 14, 1912, nine months later. The 
court said: 

“Having heard the witnesses and upon the en¬ 
tire evidence, the District Court, citing and pur¬ 
porting to follow In re Duggan, 183 Fed. Rep. 405 
(1910), found and adjudged the deed invalid as 
against general creditors. Affirming this action 
in the Circuit Court of Appeals for the Fifth 
Circuit declared: ‘The evidence in this case tends 
strongly to show that, although the mortgage 
given by the bankrupt to the appellant was for a 
valid consideration and effective as between the 
parties thereto . the same by understanding, if not 
agreement, was withheld from record, so as not 
to affect the mortgagor’s credit; and we therefore 
concur with the trial judge in his disposition of 
the case.’ 208 Fed Rep. 677, 678. In the Duggan 
Case the same court had held fraudulent and 
void, both as to prior and subsequent creditors, 
a chattel mortgage executed by a bankrupt but 
withheld from record under agreement so to do 
because of the effect which recordation would have 
on her credit. 

“Considering all said and adjudicated by the 
two courts below, we must conclude they con¬ 
curred in finding, as matter of fact, that the mort¬ 
gage in question was void as to creditors because 
executed and withheld from record for the pur¬ 
pose of hindering, delaying or defrauding them. 
The rule is well settled that a finding of this 
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nature will not be disturbed upon review here 
unless clearly shown to be erroneous. Washing¬ 
ton Securities Co. v. United States, 234 U. S. 76 , 
78 ; Stuart v. Hayden, 169 U. S. 1 , 14 . An exami¬ 
nation of the record reveals no clear error, and, 
accordingly, the judgment appealed from must be 
affirmed (Italics supplied.) 

In Holt ct al. v. Albert Pick <£ Co., 25 Fed. (2d) 378, 
a chattel mortgage was executed June 1, 1925 and 
recorded June 2, 1926, one year later. On June 4, 
1926 a receiver was appointed and on June 16, 1926 
there was an adjudication of bankruptcy. The court 
held the mortgage void. As to the agreement not to 
record, the court said: 

“(1) Had the appellee recorded his chattel 
mortgage in accordance with the provisions of this 
statute, none of the questions here presented 
would have arisen, but this was not done. It 
seems clear from the evidence that the failure 
to record the mortgage resulted from the request 
of J. F. Somers to the appellee’s general manager 
not to do so, and was for the purpose of not in¬ 
juring Somers’ credit. An agreement to conceal 
the existence of a lien of this character, while 
giving possession of the property to the vendee, 
with its attendant inducement to the giving of 
credit to the vendee by innocent third parties, is 
repugnant to both law and equity.” 

##**## 

“(3) J. F. Somers himself testified that the 
general manager of Albert Pick & Co. agreed not 
to record the mortgage as long as the notes given 
for the deferred payment were paid promptly. 
Several witnesses testified that the general 
manager of Albert Pick & Co. stated that he had 
agreed not to record the mortgage, and one wit¬ 
ness testified positively that the general manager 
of Albert Pick & Co. stated that this was in order 
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not to injure the credit of J. F. Somers. These 
statements were not denied. The general manager, 
who was charged with making them, was not put 
upon the stand, and the inevitable conclusion is 
that they were true, and for the purposes of this 
opinion they must be taken as true. That being 
the case, Albert Pick & Co. entered into an agree¬ 
ment with J. F. Somers that in effect permitted 
him or his assigns to hold himself out to the 
world as the owner and possessor, without lien or 
incumbrance, of the property in question. In 
entering upon such a course, and in permitting 
its lien to remain a secret one, the appellee took its 
chances, and should not be heard to complain, if 
it now suffers a loss, that is the natural and ex¬ 
pected consequence of its own action. Secret 
liens have always been repugnant to the law. 

“The attitude of Congress toward secret liens 
is shown by the report of the House Judiciary 
Committee, accompanying the amendment to sec¬ 
tion 60b of the Bankruptcy Act made in 1910 
(11 USCA Sec. 96). In this report it was said: 
‘The object of this amendment is further to pro¬ 
tect against the evil of secret liens, against which 
evil this same section was amended in 1903, but 
in such an unfortunate way as not effectually to 
prevent such liens.’ For an able discussion of 
this question of unrecorded liens, as affecting 
rights of trustees in bankruptcy, see Bunch v. 
Maloney (C. C. A.) 233 F. 970.” 

In Rankin v. Cox, 71 F. (2d) 56, 59, the court said: 

“Where it can be shown that a mortgagee lias 
withheld his mortgage from record under an 
agreement so to do and with the intent to enable 
the mortgagor to contract obligations on the faith 
of his seemingly clear ownership and so work a 
fraud upon creditors, there is a fraud to which 
the mortgagor and mortgagee are alike parties. 
There is a remedy in equity for the fraud to be 
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accorded by avoiding the lien of the mortgage at 
the instance of any creditor so defrauded.” 

In Crothers v. Soper et al., 10 F. (2d) 793, the Court 
used the following language which is identical with 
that in National Bank of Athens v. Shackelford, supra, 
as follows: 

“* * assuming the same to have been given origi¬ 
nally for a valid consideration and effective as be¬ 
tween the parties, teas by understanding if not by 
agreement, withheld from the record, so as not to 
affect the mortgagor’s credit, the conclusion of the 
court is that the action of the District Judge and 
the referee, expunging and disallowing the said 
claim from the list of those upon the trustee’s rec¬ 
ord, should be approved and affirmed.” 

In re Lamie Chemical Co., 296 F. 24, 28, the court 
said: 


“(3) Waiving for a moment the question of in¬ 
solvency, and considering the transaction from 
the viewpoint of the secured officers, the action 
of officers and directors in such circumstances as 
here must be for the sole object of continuing a 
business which promises to be successful, and 
they must do nothing to bolster up the credit of 
the corporation, or which tends so to do by show¬ 
ing false and fictitious assets. In this connection, 
the withholding from record of the mortgages 
upon the company’s property, under which secu¬ 
rity is claimed, is a strong circumstance from 
which the bona tides of the transaction may be 
questioned, as by so doing the credit of the com¬ 
pany was necessarily inflated, and opportunity 
afforded to mislead and deceive creditors of the 
company, or persons with whom business was be¬ 
ing done. The authorities strongly support the 
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position that the failure of recordation, done with 
intent to expand the credit of the corporation, is 
of itself sufficient to avoid the mortgage. Na¬ 
tional Bank of Athens v. Shackelford, 239 U. S. 
81, 36 Sup. Ct. 17, 60 L. Ed. 158; Fourth National 
Bank v. Willingham, 213 Fed. 219, 129 C. C. A. 
563; In re National Boat & Engine Co. (D. C.) 
216 Fed. 208, 214.” 

In re Gill, 92 F. (2d) 810, the court said: 

“ (2) It is well settled that, where a mortgage is 
withheld from record under an agreement between 
the mortgagee and the bankrupt, in order that the 
bankrupt may obtain credit which otherwise w’ould 
not be available, the mortgage is rendered fraudu¬ 
lent and void, not only as to subsequent creditors, 
but as to all those interested in the bankrupt’s 
estate. In re Duggan (C. C. A.) 183 F. 405; Fourth 
National Bank of Macon v. Willingham (C. C. A.) 
213 F. 219; Cooper Grocery Co. v. Penland (C. C. 
A.) 247 F. 480.” 

See also Fourth National Bank of Macon v. Willingham 
213 F. 219; In re Duggan, 182 F. 252; In re Noel , 137 F. 
694; Hawkins v. Dannenherg, 253 F. 529. 

The Referee found with respect to the original mort¬ 
gage as follows (R. 37): 

“The mortgage deed was not at this time ac¬ 
knowledged and hence could not have been re¬ 
corded. As to the absence of acknowledgment the 
testimony of petitioner’s witness Kirscli, and the 
documents identified by him, reveal that the mort¬ 
gage was not to be recorded,—that the dealer 
(Nolan Motor Company) had ‘Stipulated that the 
documents are not to he filed because of the unfa¬ 
ro rahle publicity which would result and it is 
agreed with dealer that we will not record unless 
extenuating circumstances arise which ivould jus- 
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tify such action.” It also appears from the nota¬ 
tions on the documents introduced by petitioner 
that the petitioner was advised at the time that 
the mortgage was ‘invalid unless filed' and that 
‘dealer objects to filing.’ 

“Nevertheless the loan was made and the so- 
called mortgage executed, signed by the Nolan 
Motor Company by its Secretary, J. F. Gallagher, 
and its President, \V. J. Nolan, and delivered to the 
petitioner, without acknowledgment.” (Italics sup¬ 
plied). 

With respect to the supplemental mortgage he found 

the same facts as to the agreement not to record (R. 

37-38). He also found (R. 42-43): 

“The petitioner, while providing a considera¬ 
tion for the mortgage and its supplement at the 
time these documents were signed by the bank¬ 
rupt, consented to receive them without acknowl¬ 
edgment upon an understanding, if not by agree¬ 
ment, that the documents should not be recorded, as 
requested by the bankrupt because of the ‘ unfavor- 
orable publicity that would result. ’ Quite naturally 
the publication of the mortgage would affect the 
debtor’s credit and the request not to record doubt¬ 
less was for the purpose of keeping the existence of 
the mortgage a secret so that the debtor f s credit 
would not be impaired. According to the record, 
substantial new credit was extended to the bank¬ 
rupt between the date of the execution of this mort¬ 
gage in June and its actual acknowledgment and 
recordation on November 12th. These actions of 
the bankrupt establish fraud in the opinion of the 
Referee and consequently the giving of the mort¬ 
gage on June 11th, 1036, and the supplement there¬ 
to on September 4,1036, under these circumstances, 
was a transfer with the intention of hindering, de¬ 
laying or defrauding creditors, and therefore 
absolutely void by reason of the bankruptcy act 
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and the District of Columbia Code.” (Italics sup¬ 
plied). 

As demonstrated by the decisions cited an agreement 
whereby a mortgage is withheld from record so as not 
to affect the mortgagor’s credit, makes the mortgage 
fraudulent and void. The Referee found that the mort¬ 
gages were withheld from record by agreement, and 
that the agreement to withhold was for the purpose of 
protecting the bankrupt’s credit, and that the transfer 
was one with the intention of hindering, delaying, and 
defrauding creditors. These findings bring the mort¬ 
gages squarely within the definition of those vitiated by 
the Act. 

C. The Referee’s findings of fact upon which he made 
his ruling are justified and should not be disturbed. 

The Appellant must supply cogent reasons before the 
Court may disturb the Referee’s findings. 

General Order 47 of the General Orders in Bank¬ 
ruptcy, as amended January 16, 1939, provides: 

“Unless otherwise directed in the order of refer¬ 
ence the report of a referee or of a special master 
shall set forth his findings of fact and conclusions 
of law, and the judge shall accept his findings of 
fact unless clearly erroneous. The .judge after 
hearing may adopt the report or may modify it or 
may reject it in whole or in part or may receive 
further evidence or may recommit it with instruc¬ 
tions.” (Italics supplied.) 

The same numbered order in effect at the time of the 
review by the Court below provided: 

“The reports of referees in all proceedings 
under the Act, and of special masters in proceed- 
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ings under section 77 and section 77b of the Act, 
shall be deemed presumptively correct, but shall 
be subject to review by the court, and the court 
may adopt the same, or may modify or reject the 
same in whole or in part when the court in the 
exercise of its judgment is fully satisfied that error 
has been committed: Provided, That when any 
matter is referred by consent of all parties in 
interest and the intention is plainly expressed in 
the consent order that the submission is to the 
referee or master as an arbitrator, the court may 
review the same only in accordance with the princi¬ 
ples governing a review of an award and decision 
by an arbitrator.’’ (Italics supplied.) 

The decisions of the courts are to the same effect. In 

National Bank of Athens v. Shackelford, supra, the 

court said: 

“The rule is well settled that a finding of this 
nature will not be disturbed upon review here 
unless clearly shown to lie erroneous. Washington 
Securities Co. v. United States, 234 U. S. 76, 78; 
Stuart v. Hayden, 169 U. S. 1, 14. An examination 
of the record reveals no clear error, and, accord¬ 
ingly, the judgment appealed from must be af¬ 
firmed. ’ ’ 


In Coder v. Arts 213 U. S. 223, relied upon by the 
Appellant, the lower court found as a fact, see Page 
231, the following: 

“7. Armstrong did not make the mortgage of 
May 2,1904, with any intent or purpose on his part 
to hinder, delav or defraud his creditors or anv of 
them.” 


The Supreme Court, at the beginning of the final para¬ 
graph of its decision, said: 
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‘‘How, then, stands the case at bar? As we have 
already said, we must decide this case upon the 
facts found in the Circuit Court of Appeals, and 
it is therein found that in making the mortgage in 
question, Armstrong had no intention to hinder, 
delay or defraud his creditors.” 

The evidence amply justified, the findings of the 
Referee. 

According to Appellant’s practice the local repre¬ 
sentatives of Universal Credit Company acted for the 
Appellant in securing pertinent information on which 
it acted with respect to both loans (R. 58). This re¬ 
quired the filling of certain forms calling for such in¬ 
formation. With respect to the first loan the papers 
prepared by the office of Universal Credit Company are 
found on Pages 73 to 80, inclusive, of the Transcript 
of Record. On the first paper (R. 74) appears the 
following notation: 

“DOCUMENTS REQUIRED.—Dealer has stip¬ 
ulated that the documents are not to be filed be¬ 
cause of the unfavorable publicity which would 
result and it is agreed with dealer that we will not 
record unless extenuating circumstances arise 
which would justify such action.” 

On another paper (R. 79) appears a summary made at 
Appellant’s home office. Under the column headed 
“Unfavorable” appears the item “Unfiled mortgage 
of little value.” On another paper (R. 75) beside the 
heading: “Validity of Mortgage,” appear the follow¬ 
ing, “Invalid unless filed. Dealer objects to filing.” 
The papers prepared for the use of the Appellant with 
regard to the second loan bear similar notations (R. 82, 
83, 87). These notations prove conclusively the fact of 
the agreement. 
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The substance of the testimony of Appellant’s wit¬ 
nesses respecting the agreement is as follows: 

Kirsch, a local assistant manager of Universal 
Credit Company, knew of the agreement when he 
signed the documents on which Appellant acted (R. 58). 
He knew of the notations on the documents (R. 59). 
He did not talk to Nolan about the matter. Although 
the bankrupt reported accounts payable of $10,743.67 
in its application, lie did not receive instructions to 
notify any of the creditors and had nothing to do with 
analyzing the books (R. 59). 

Creamer, an assistant manager of Universal Credit 
Company at the time of the second loan, knew of the 
stipulation regarding recording at the time he signed 
the recommendation for that loan (R. 64). He said, 
“That is the way the application was made inasmuch 
as previous applications had been put through in that 
way I saw no reason to change it at that time.” He 
knew that the bankrupt was buying its merchandise on 
credit and understood that after the loan was obtained 


the bankrupt would probably continue to do so. He 
knew that it operated at a loss of $6,687.80 during the 
month of January, 1936, $6,679.56 during the month of 
February, 1936 and $71.62 during the month of July, 
1936 (R. 65). 

E. J. Kleeman prepared the papers for the original 
loan and conferred with the officers of the bankrupt, 
assisting them in the preparation of their application 
(R. 65-66). He did not make any investigation of the 
financial condition of the bankrupt other than those 
disclosed by the papers (R. 67). There was not a very 
lengthy conversation about recording the lien. It was 
to the effect that the bankrupt did not wish tp record 
it (R. 67). He did not check the bank accounts of either 
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Nolan or the bankrupt. He did not investigate the 
statement of assets and liabilities (R. 67). The nota¬ 
tions as to the invalidity of an unfiled mortgage were 
inserted after the papers reached Detroit (R. 68). 

The papers on which the Appellant acted brought to 
its attention at the time the first loan was made that 
the bankrupt had accounts payable of $10,743.67 (R. 
77), and at the time the second loan was made accounts 
payable of $18,793.29. (R. 85) These amounts did not 
include contingent liabilities due to the financing of 
paper of the bankrupt’s customers on endorsement of 
the bankrupt. 

Regarding the accounts payable the following nota¬ 
tion appears on the papers submitted for the original 
loan, “Ford Motor Company has checked the accounts 
payable and finds that payments during the current 
month cover most of the amount shown on the state¬ 
ment. The notes payable to Mr. W. J. Nolan are to be 
subordinated to claim of Universal Dealers Company. 
Dealer has paid $2000 on the $6019.50 due Universal 
Credit Company for repossessions this month” (R. 78). 

On the papers submitted with regard to the second 
loan the following notation appears (R. 86): “Cash on 
hand appears high, but dealer has heavy expenses and 
must keep substantial balance on hand to- meet monthly 
obligations .” (Italics supplied.) 

In addition to the mortgage the Appellant required 
as security for the loans the personal guaranty of W. J. 
Nolan, individually, and required a detailed financial 
statement from him (R. 92). It appearing that the 
bankrupt owed Nolan Motor Company $9500, the Ap¬ 
pellant required in addition a “subordination agree¬ 
ment” (R. 99-101). Among other provisions of the 
“subordination agreement” appears the following (R. 
100 - 101 ): 
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“Creditor further acknowledges the validity 
and priority of the chattel mortgage taken by 
Lender on Dealer’s stock of parts, accessories, fur¬ 
niture, fixtures and equipment and used motor 
vehicles now owned or hereafter acquired, and 
agrees that Creditor will not question the validity 
of the same or take any action to have said Chattel 
mortgage set aside or declared invalid as to Credi¬ 
tor. Creditor further agrees that said chattel 
mortgage of Lender shall be superior to and take 
precedence over any chattel mortgage or security 
Creditor may have or might in the future acquire 
in and to the property of the Dealer covered by the 
mortgage to Lender. 

“IT IS FURTHER AGREED that in the event 
said chattel mortgage should he held void and of no 
effect in bankruptcy or other liquidation proceed¬ 
ings, Creditor does hereby assign to Lender any 
and all dividends payable to Creditor out of funds 
derived from the sale of the property described in 
the chattel mortgage hold by Lender, until the full 
amount of such funds has been applied to the pay¬ 
ment of the loan from Lender to Dealer; provided 
that this assignment shall be void as to anv excess 
funds over and above the amount necessary to pay 
said loan in full. In the event of said bankruptcy 
or other liquidation proceedings, Creditor agrees 
that Creditor will promptly file proofs of claim or 
take any other steps necessary to assert Creditor’s 
rights and diligently pursue the same. (Italics 
supplied.) 

No explanation was forthcoming from any witness 
as to what the Appellant or its representatives under¬ 
stood by the term “unfavorable publicity.” The rec¬ 
ord shows not only that the bankrupt incurred liabili¬ 
ties each month extending into thousands of dollars, 
but that the Appellant knew it was doing so and knew 
that in all probability, the bankrupt would continue to 
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do so. With knowledge of these facts we find, in the 
papers analyzed by the Appellant’s own staff, state¬ 
ments that the mortgages were invalid unless filed. No 
explanation has ever been put in evidence as to why 
these statements were made if the Appellant did not 
realize them to be true or as to what reason the Ap¬ 
pellant had for believing an unfiled mortgage to be 
of little value unless it realized, knowing that the bank¬ 
rupt was incurring heavy obligations monthly, that a 
secret lien would be void as to creditors. With this 
knowledge at hand it took the extra precaution to re¬ 
quire Nolan’s individual guaranty and to provide ex¬ 
pressly against the contingency of the mortgages’ 
being held void in the event of bankruptcy. The record 
plainly shows that the Appellant knew it was playing 
with fire, and that it took pains to insulate itself as far 
as possible. 

The Appellant’s brief, on Page 24, refers to publicity 
hurting the sales force. There is no evidence to that 
effect and those statements in the Appellant’s brief 
are pure speculation. Had the Appellant any such 
understanding it would have been simple enough to 
have produced testimony on that point. If it did not 
want to be bound by Nolan’s testimony, as to its under¬ 
standing of the phrase “unfavorable publicity” it could 
have called its own representatives. The only infer¬ 
ence that can be drawn from the failure of the Ap¬ 
pellant to produce testimony to that effect is that the 
Appellant could not do so. Certainly, in view of the 
statements in its own files, as to the invalidity of a 
non-recorded mortgage and of the heavy monthly obli¬ 
gations, it had the burden of coming forth with such 
evidence. 

Tn these circumstances, the Referee was entirely 
justified in finding that “Quite naturally the publica- 
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tion of the mortgage would affect the debtor’s credit, 
and the request not to record it doubtless was for the 
purpose of keeping the existence of the mortgage a 
secret so that the debtor’s credit would not be im¬ 
paired. ’ ’ 

The Appellant insists that fraud must be found as 
a fact. This is quite true; but the Referee did find 
fraud as a fact by finding the facts which the courts 
have held constitute fraud. In finding these facts the 
Referee relied in part upon the well-established rule 
that the parties are presumed to intend the natural and 
probable consequences of their own acts (R. 43). De¬ 
cisions under the statutes regarding fraudulent con¬ 
veyances in force in the District of Columbia and 
under Section 67(e) are to the same effect. 

In Dean v. Davis, 242 IT. S. 438, the court in con¬ 
struing this section said at page 444: 

“A transfer, the intent (or obviously necessary 
effect) of which is to deprive creditors of the bene¬ 
fits sought to be secured by the Bankruptcy Act, 
1 hinders, delays or defrauds creditors’ within the 
meaning of Section 67(e). * * * 

****** 

Jones knew that he was insolvent. He knew that 
he was making a preferential payment. He must 
have known that suspension of his business and 
bankruptcy would result from giving and record¬ 
ing a mortgage of all his property to secure a note 
which had matured before the mortgage was ex¬ 
ecuted. The lower courts were justified in con¬ 
cluding that he intended the necessary conse¬ 
quences of his act; that he willingly sacrificed his 
property and his other creditors to avert a threat¬ 
ened criminal prosecution; and that Dean , who, 
knowing the facts, cooperated in the bankrupt’s 
fraudulent purpose, lacked the saving good faith.” 
(Italics supplied) 
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It is conceded that in the case just cited the fraud 
was somewhat different. However, the statement as to 
the presumptions in which the court may indulge is 
applicable here. 

The statute of 13th Elizabeth, from which Section 
67(e) is derived is also the source of our local statute 
regarding fraudulent conveyances. The express pro¬ 
vision of Section 67(e) is that the Trustee can void as 
fraudulent any conveyance which would have been void 
as fraudulent under the laws of the District of Colum¬ 
bia. Therefore, decisions of this court as to what is 
meant by the requirement that fraud be found as a fact 
and the means of proving it are especially applicable. 
Here again we find the rule applied by the Referee 
sanctioned by the express language of this court. 

In Barber v. Wilds, 33 App. D. C. 150, at Page 155, 
the court said: 

“Section 1120 of the Code (31 Stat. at L. 1368, 
chap. 854) provides ‘that the question of fraudu¬ 
lent intent shall be deemed a question of fact, and 
not of law.’ In Means v. Dowd, 128 U. S. 273, 32 
L. ed. 429, 9 Sup. Ct. Rep. 65, it was held that a 
similar statute in Indiana ‘had not changed the law 
on the subject, and that the court must, in the first 
instance, determine upon the legal effect of the 
written instrument, and, if that be to delay credi¬ 
tors, it must be rejected.’ 

“In construing a similar statute the court, in 
Thomson v. Crane, 73 Fed. 327 said: ‘A voluntary 
deed is fraudulent by operation of law where the 
facts and circumstances clearly show that (the 
rights of) existing creditors are thereby preju¬ 
diced, without regard to whether there was any 
actual or moral fraud in the conveyance.” 

“To the same effect are: 20 Cyc. Law & Proc. 
p. 463; Farrow v. Hayes, 51 Md. 505; Hathaway v. 
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Brown, 18 Minn. 414, Gil 373; Smith v. Conkwright, 
28 Minn. 23, 8 N. W. 876; Cunningham v. Free- 
horn, 11 Wend. 241. 

“We conclude, therefore, that Section 1120 was 
not intended to change, and does not change, the 
rule that parties shall be held to intend the natural 
and probable consequences of their acts. It fol¬ 
lows that, if the inevitable consequences of a con¬ 
veyance are to hinder, delay, or defraud creditors, 
the court must so hold notwithstanding the denial 
of such intent by the parties to such conveyance.” 

In Morimura v. Samaha, 25 App. D. C., 189 at page 
197 and 198 this Court said: 

“Where a sale has been made by the vendor with 
the intent to defraud creditors, it is not necessary 
to constitute bad faith in the purchaser, who may 
have paid a valuable consideration, that he either 
actually participated in the scheme to defraud, or 
had actual knowledge of the fraudulent intent of 
his vendor. Bad faith may exist where the facts 
and circumstances of the transaction are such as to 
put him upon inquirv. Jones v. Simpson, 116 U. S'. 
609, 614, 29 L. ed. 742, 744, 6 Sup. Ct. Hep. 538; 
Shauer v. Alterton, 151 U. S. 607, 622, 38 L ed. 289, 
291,14 Sup. Ct. Rep. 442; Sonnentheil v. Christian 
Moerlein Brewing Co., 172 F. S. 401, 413, 43 L. ed. 
492, 497, 19 Sup. Ct. Rep. 233; Humphries v. Free¬ 
man. 22 Tex. 45, 50; Wait, Fraud. Conv. 2 ed. sec¬ 
tions 379, 380; Bump, Fraud. Conv. 4th ed. sec. 184. 

“A purchaser from a fraudulent vendor, as in 
other cases of purchasers of defective titles, is put 
upon inquiry where lie has knowledge of facts and 
circumstances reasonably sufficient to excite the 
suspicions of a man of ordinary prudence and busi¬ 
ness capacity as to the purpose and intent of his 
vendor, which, if inquired into with ordinary dili¬ 
gence, would lead to the discovery of that pur¬ 
pose and intent. In such a case his situation is not 
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different in law from that of one who is shown to 
have had direct and certain knowledge. Bump, 
Fraud. Oonv. 4th ed. sec. 184 and cases cited: 
Wood v. Carpenter, 101 U. S. 135, 141, 25 L. ed. 
807, 809; Manogne v. Bryant, 15 App. D. C. 245, 
261. 

**#**• 

“As before pointed out, all that is required is 
that the surrounding facts and circumstances shall 
be reasonably sufficient to excite the suspicions of a 
person of ordinary care and business capacity, and 
prompt an inquiry which, if prosecuted with rea¬ 
sonable diligence in view of all the circumstances, 
would naturally lead to the discovery of the fraudu¬ 
lent intent of the vendor. It is not required that 
he shall ‘wilfully abstain from making such in¬ 
quiry to avoid having notice.’ ” 

Our decisions, even in the absence of statute, are to 
the same effect. In Colbert v. Baetjer, 4 App. D. C. 
416, there was a bill of sale which was not recorded 
although the vendor remained in possession. The court, 
although holding that the party objecting was not a 
party entitled to object because not a creditor, discussed 
the subject of good faith. It said, at Page 423: 

“Probably by this bill of sale the appellees 
merely sought in good faith to secure the payment 
of their own claim against William C. Lewis & Co. 
in the disaster which they saw to be impending 
over that firm; and it mav be assumed that there 
was no intentional fraud in it. But that it would 
be void as against creditors of William C. Lewis 
& Co. who dealt with that firm on the faith of their 
supposed ownership of this property, and void as 
against all subsequent purchasers of the property, 
or any part of it, in good faith in due course of 
business, is, of course, beyond question. Such 


26 


would have been the result of the statute (not the 
statute cited) and such would have been the result 
of the law in the absence of the statute. And if this 
were a controversy between such creditors or pur¬ 
chasers, on the one side, and the appellees on the 
other, there would not be much room for argu¬ 
ment.” (Italics supplied.) 

The two decisions of IT. S. Courts, principally relied 
upon by the Appellant are Coder v. Arts, 213 U. S. 223 
and Rankin v. Cox , 71 F. (2d) 56. As demonstrated, 
supra, Page 16, in Coder v. Arts, the lower court found 
as a fact that the mortgage was not given with intent 
to hinder, delay or defraud. However, the decision 
went on to say on Page 244, “We do not agree, if such 
is to be held the effect of the third conclusion of law in 
the finding of the Court of Appeals, that the giving of 
the mortgage and its effect upon other creditors could 
not be considered as an item of evidence in determin¬ 
ing the question of fraud. What we hold is that to con¬ 
stitute a conveyance voidable under Section 67(e), ac¬ 
tual fraud must be shown.” 

In Rankin v. Cox, supra, appears the following state¬ 
ment at Page 58: 

“The import of the findings of the special master 
who saw and heard the witnesses is that the alleged 
agreement was not proven; and the trial court 
thought the evidence clearly preponderated against 
the trustee on the question of fraudulent agree¬ 
ment to withhold the recording of this mortgage.” 

The decisions brand as fraudulent agreements to 
withhold from record in order not to effect the bank¬ 
rupt’s credit. The Referee found such an agreement 
and found fraud as a fact. The Appellant at the time 
the agreement was made knew that the bankrupt in- 
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curred heavy monthly obligations and had accounts 
payable each month running into many thousands of 
dollars. It knew that the reason for not recording 
was to avoid “unfavorable publicity.” It must have 
known that had it become noised abroad that the bank¬ 
rupt had given a chattel mortgage on all of its tangible 
assets the bankrupt no longer would be able to obtain 
credit but would have to receive its goods on a cash 
or C.O.D. basis. Noting these facts, the Appellant 
itself analyzed an unliled mortgage as of little value. 
It sought Nolan’s personal guaranty and in the guar¬ 
anty agreement provided against the mortgages ’ being 
held void in bankruptcy proceedings. It has been 
demonstrated that the decisions under Section 67(e) 
and under the statute regarding fraudulent convey¬ 
ances in the District of Columbia that parties are pre¬ 
sumed to know the natural and probable consequences 
of their acts. This being shown, the Referee was 
amply justified in his findings of fact. When, in addi¬ 
tion, the rules are applied that his findings are pre¬ 
sumptively correct and shall be adopted unless 
“clearly erroneous,” this court is not at liberty to 
disturb his findings. 


n. 

Assignments of Ekroii Nos. 4 and 5 

In View of the Failure to Record, Regardless of the 
Agreement, the Mortgages Were Not Effective as 
Against Creditors Who Became Such or Who Ex¬ 
tended Credit After the Mortgages Were Executed. 

The Appellant is in error in the statement in its 
brief that this question was considered by the Referee 
or the District Court. In his findings, the Referee set 
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forth the applicable local statute, Section 177, Title 5 
of The Code of the District of Columbia (R. 41-42). 
The following paragraph in his findings shows plainly 
that he considered the question and decided it against 
the Appellant (R. 46). 

“The Code of Law for the District of Columbia 
regarding recordation of chattel mortgages does 
not require acknowledgment simultaneous with the 
execution thereof. However that may be, the fact 
still remains that as to third parties without no¬ 
tice of the mortgage the acknowledgment and the 
recordation are the final acts in the execution of 
the mortgage. The petitioner contends that its 
rights under the mortgage upon recording relate 
back to the time of the execution of the deed. That 
theory would destroy completely the very purpose 
of Section 177 supra of the Code requiring record¬ 
ation of mortgages to be effective as against third 
parties without notice thereof. If the view taken 
by the petitioner be correct an unacknowledged 
chattel mortgage could be secretly withheld from 
record for any length of time and intervening 
rights of creditors completely cut off by the simple 
expedient of having the mortgagor at some later 
date acknowledge the deed in order that it might 
then be recorded. If as the petitioner contends 
the lien of the mortgagee would relate back to the 
date of the execution of the instrument all inter¬ 
vening rights of creditors could be cut off, credit¬ 
ors who have no notice whatsoever of the existence 
of such a secret lien and who have a right to rely 
upon the debtor’s possession of its property as 
grounds for extending credit.” 

A. Statutes involved. 

Section 47 of the Bankruptcy Act, Title 11, Section 
75, U. S. C. A., in setting forth the duties of the 
Trustee provides in part as follows: 
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n* * * ( 2 ) collect and reduce to money the prop¬ 
erty of the estates for which they are trustees, 
under the direction of the court, and close up the 
estate as expeditiously as is compatible with the 
best interest of the parties in interest; and such 
trustees, as to all property in the custody or com¬ 
ing into the custody of the bankruptcy court, shall 
be deemed vested with all the rights, remedies, and 
powers of a creditor holding a lien by legal or 
equitable proceedings thereon; and also, as to all 
property not in the custody of the bankruptcy 
court, shall be deemed vested with all the rights, 
remedies, and powers of a judgment creditor hold¬ 
ing an execution duly returned unsatisfied;’* 

Section 60 (a) and (b) of the Bankruptcy Act, Sec¬ 
tion 96, Title 11, U. S. C. A., provides: 

“(a) A person shall be deemed to have given a 
preference, if, being insolvent, he has, within four 
months before the filing of the petition, or after 
the filing of the petition and before the adjudica¬ 
tion, procured or suffered a judgment to be entered 
against himself in favor of any person, or made a 
transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will 
be to enable anv one of his creditors to obtain a 
greater percentage of his debt than any other of 
such creditors of the same class. Where the pref¬ 
erence consists in a transfer, such period of four 
months shall not expire until four months after the 
date of recording or registering of the transfer, 
if by law such recording or registering is required. 
(Italics supplied.) 

“(b) If a bankupt shall have procured or suf¬ 
fered a judgment to be entered against him in 
favor of any person or have made a transfer of any 
of his property, and if, at the time of the transfer, 
or of the entry of the judgment, or of the record¬ 
ing or registering of the transfer if by law record- 
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iug or registering thereof is required, and being 
within four months before the filing of the peti¬ 
tion in bankruptcy or after the filing thereof and 
before the adjudication, the bankrupt be insolvent 
and the judgment or transfer then operate as a 
preference, and the person receiving it or to be 
benefitted thereby, or his agent acting therein, 
shall then have reasonable cause to believe that the 
enforcement of such judgment or transfer would 
effect a preference, it shall be voidable by the 
trustee and he may recover the property or its 
value from such person. And for the purpose of 
such recovery any court of bankruptcy, as here¬ 
inbefore defined, and any state court which would 
have had jurisdiction if bankruptcy had not inter¬ 
vened, shall have concurrent jurisdiction.” (Italics 
supplied.) 

Section 67 (a) and (b) of the Bankruptcy Act, Sec¬ 
tion 107, U. S. C. A., Title 11, provides: 

“(a) Claims which for want of record or for 
other reasons would not have been valid liens as 
against the claims of the creditors of the bankrupt 
shall not be liens against his estate. 

“(b) Whenever a creditor is prevented from 
enforcing his rights as against a lien created or 
attempted to be created, by his debtor, who after¬ 
wards becomes a bankrupt, the trustee of the estate 
of such bankrupt shall be subrogated to and may 
enforce such rights of such creditor for the benefit 
of the estate.” 

Section 70 (e) of the Bankruptcy Act, Section 110, 
U. S. C. A., Title 11, provides in part as follows: 

“(e) The trustee may avoid any transfer by the 
bankrupt of his property which any creditor of 
such bankrupt might have avoided, and may re¬ 
cover the property so transferred, or its value, 
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from the person to whom it was transferred, unless 
he was a bona tide holder for value prior to the 
date of the adjudication.” 

Section 177, Title 25 of The Code of the District of 
Columbia, provides as follows: 

“Recording of bills of sale, chattel mortgages, 
and deeds of trust.—No bill of sale, mortgage, or 
deed of trust to secure a debt of any personal 
chattels whereof the vendor, mortgagor, or donor 
shall remain in possession, shall be valid or effec¬ 
tual to pass the title therein, except as between the 
parties to such instruments and as to other persons 
having actual notice of it, unless the same be exe¬ 
cuted, acknowledged, and within ten days from the 
date of such acknowledgment filed in the office of 
the recorder of deeds and the said filing of such 
instrument therein as aforesaid as to third persons 
not having notice of it as aforesaid shall be opera¬ 
tive only from the time within the said ten days 
when it. is delivered to said record. (Mar. 3, 1901, 
31 Stat. 1275, e. 854, sec. 546; Mar. 3, 1925, 43 Stat. 
1103, c. 417, sec. 546.) ” 

B. The mortgages are void as to persons extending 
Credit after execution and before recordation. 

The effect of the sections of the Bankruptcy Act 
above quoted depend upon the local laws regarding 
recording. As was said in Tlolt v. Crucible Steel Co., 
224 U. S. 262, 265, “It is apparent from the language 
of Section 67 (a) and from the decisions of this court in 
York Manufacturing Company v. Cassell, 201 U. S. 
344; Thomas v. Taggart, 209 U. S. 385, and other like 
cases that the effect to be given to the unrecorded chat¬ 
tel mortgage must be determined by the recording law 
of the state; * * Therefore, the all important factor 
in the determining of this issue is the local law, and 
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decisions even from federal courts involving the record¬ 
ing statutes of different states are of little help. Be¬ 
cause of the importance of the local statute on the sub¬ 
ject a rather full discussion of the history of the stat¬ 
utes will be made. 

The Act of Maryland, 1729, Chapter 8, provides as 
follows: 

“Sec. 5. And whereas it has often happened that 
several persons have heretofore secretly made 
over unto their creditors, or pretended creditors 
or given their own children or others, sundry 
goods and chattels, and yet kept the same in their 
own possession, whereby they have been believed 
to be the proprietors of such goods and chattels, 
and thereby procure to themselves credit for con¬ 
siderable sums of money and quantities of tobacco, 
to the great prejudice of several inhabitants of 
this province, and others, be it therefore enacted, 
&c., That from and after the end of this session 
of assembly, no goods or chattels whereof the ven¬ 
dor, mortgagor, or donor, shall remain in posses¬ 
sion, shall pass, alter or change, or any property 
thereof be transferred to any purchaser, mort¬ 
gagee, or donee, unless the same be by writing 
and acknowledged before one provincial justice, 
or one justice of the county where such seller, 
mortgagor, or donor shall reside, and be within 

twentv davs recorded in the records of the same 
•/ *> 

county. 

“Sec. 6. PROVIDED ALWAYS, That nothing 
in this act shall extend, or be construed to extend, 
to make void any such sale, mortgage, or gift, 
against such seller, mortgagor, or donor, his ex¬ 
ecutors, administrators, or assigns only, or any 
claiming under him, her or them.” (Italics sup¬ 
plied) 

This Act is found without the premable in the Com¬ 
piled Statutes in force in the District of Columbia, 
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Chapter 23, Sections 1 and 2 found on Page 23 of that 
compilation. 

The question here involved, namely the rights of 
creditors, was the subject of discussion by this court 
at least twice under the above quoted statutes. 

In Colbert v. Baetjer, 4 App. D. C. 416, decided in 
1894, there was an unrecorded bill of sale involved. 
In that case the dispute was between the vendor’s, as¬ 
signee for the benefit of creditors and the holder of 
the bill of sale, the property having remained in the 
possession of the vendor. It was there held that had 
the assignee for the benefit of creditors been a subse¬ 
quent creditor, he would have been able to set aside 
the bill of sale. The court decided that he was not. 
However, in discussing the rights of subsequent cred¬ 
itors, the court said: 

“Probably by this bill of sale the appellees 
merely sought in good faith to secure the payment 
of their own claim against William C. Lewis & 
Co. in the disaster which they saw to be impending 
over that firm; and it mav be assumed that there 
was no intentional fraud in it. But that it would 
be void as against creditors of William C. Lewis & 
Co. who dealt with that firm on the faith of their 
supposed' ownership of this property, and void 
as against all subsequent purchasers of the prop¬ 
erty, or any part of it, in good faith in due course 
of business, is, of course, beyond question. Such 
would have been the result of the statute and such 
would have been the result of the law in the ab¬ 
sence of the statute. And if this were a contro¬ 
versy between such creditors or purchasers, on 
the one side, and the appellees on the other, there 
would not be ?nuch room for argument.” 

• •***• 
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“As already stated, the hill of sale upon which 
the appellees rely was neither acknowledged nor 
recorded; and it was undoubtedly void as against 
bona fide purchasers for a valuable considera¬ 
tion. It may, also, with equal confidence, be re¬ 
garded as void against creditors who may have 
dealt with Lewis & Co., if any there were, on 
the faith of their ownership of the property men¬ 
tioned in it. But by the express proviso of the 
statute it was good and valid against Lewis & Co. 
themselves, as well as against their assignees, and 
it is therefore good and valid against the appel¬ 
lants, who are specifically assignees, unless it can 
be shown that they are, in contemplation of law, 
purchasers for a valuable consideration or hare 
the rights of creditors who have dealt with the 
assignors on the faith of the presumption that they 
were the real as well as apparent owners of the 
property covered by the bill of sale, and- received 
1 credit on that account.” (Italics supplied.) 

It is seen from the above decisions that the statute was 
not necessary to protect subsequent creditors but that 
the transaction would have been void in the absence of 
the recording statute. 

In Hume v. Riggs, 12 App. D. C. 355, decided in 1898, 
a chattel deed of trust was under consideration. In 
that case judgments were obtained by creditors and 
the question arose as to whether the judgment creditors 
had priority over the holder of the unrecorded chattel 
mortgage. The court there held that the judgments in 
and of themselves gave the creditors no standing 
whether procured before or after the execution of the 
mortgage, but held that the only test was whether 
credits were extended after the execution of the chattel 
deed of trust. The court said, at Page 368: 
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“The mischief sought to be remedied by the 
act of 1729 aforesaid, like that of 7 Anne, was the 
prejudice of innocent third persons through secret 
conveyances and mortgages. As declared in the 
customary preamble of the day, the mischief was 
that persons would secretly convey their goods 
and chattels and retain the possession, 1 whereby 
they have been believed to be the proprietors of 
such poods and chattels and thereby procure to 
themselves credit to the great prejudice of 
others.” 

****** 

“The act of Assembly of 1729, Ch. 8, had for its 
object the suppression of secret sales. By de¬ 
manding that transfers should be recorded it was 
intended that notice should be given that no one 
might be injured or deluded by secret and un¬ 
known conveyances. ’ ’ 

The court further said at Page 371: 

“(3) As regards the credits given to Spofford 
after the date of the instrument, and without 
knowledge of its existence, we are of the opinion 
that they take precedence of its lien. Under the 
statute the lien of the unrecorded instrument is 
void as to creditors dealing with Spofford on the 
faith of his ownership of the property encum¬ 
bered therebv. Colbert v. Baetjer, 4 App. D. C. 
416, 425. 

“In all cases, probably, such credits would be 
presumed to have been given, in part at least, upon 
the faith of the ownership of property apparently 
unincumbered. Whether this be true or not, is of 
no importance in this case, because it can be readily 
inferred from the evidence that the appellants 
would not have continued to extend credit to Spof¬ 
ford had they been informed of his execution of 
that instrument. 
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“In such a case, the law, for the protection of 
innocent givers of credit, intervenes, and without 
regard to the intent with which the instrument may 
have been withheld from record, avoids it to that 
extent. See Gill v. Griffith, supra. In that case, 
the trust funds which were the subject of the plain¬ 
tiff’s claim, had come into the mortgagor’s hands 
during the time that he was trying to keep his se¬ 
cret mortgage alive by the constant renewals; and 
their receipt would not have been permitted had his 
condition been known. The decision goes no fur¬ 
ther than that, and hence, instead of being opposed 
to, is reconcilable with, the decisions of the Court 
of Appeals of Maryland heretofore cited in sup¬ 
port of the validity of the lien as against the pre¬ 
existing debts. 

“It is not necessary to the protection of the sub¬ 
sequent creditors that they shall have acquired 
liens by judgment or otherwise, before acquiring 
notice of the unrecorded lien. They stand, in re¬ 
spect of their rights under this statute, as do prior 
creditors under the statute against conveyances to 
defraud creditors. Reduction to judgment is only 
necessary as a foundation for their relief in 
equity.” (Italics supplied.) 

The Appellant on Page 48 of its brief states that Act 
expressly conferred the right to subsequent creditors 
to invalidate a mortgage not recorded within twenty 
days after execution. The Act does not mention 
creditors except in the preamble. 

A comparison of the Act of 1729 with the Code shows 

that our present Code changes the Maryland Act in no 

essential particular. Certainly the evils sought to be 

corrected bv both statutes are the same. At the time 
* 

of the enactment of the Code, Congress had had the 
benefit of the interpretation by this court. Had it in¬ 
tended to change the interpretation it would have used 
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apt language to do so. When the Congress has the 
intention of limiting the persons protected by the 
statute, it has shown that it knows how to do so. In 
Section 179 of Title 25 of the Code relating to condi¬ 
tional bills of sale it is provided that: 

“No conditional sale of chattels * * * shall be 
valid as against third persons acquiring title to 
said property from said purchaser without notice 
of the terms of said sale, unless the terms of said 
sale are reduced to writing. # * V’ (Italics sup¬ 
plied.) 

Decisions interpreting the Act of 1729 are used in 
interpreting Section 177 of Title 25 of the Code. See 
Fischer Art Co. v. Hutchins 41 App. D. C. 156, 164, 
(with regard to different questions arising under the 
present statute). The rule of law is too well known to 
require citation that when statutes have been inter¬ 
preted and are reenacted in substantially the same form 
the legislative body acts with knowledge of the interpre¬ 
tation and intends the same interpretation on the new 
statute. 

It is to be noted that the State of Maryland has like¬ 
wise modernized the language in the Act of 1729. 
Article 21, Section 44 (formerly Section 43), Anno¬ 
tated Code of Maryland, provides as follows: 

“No personal property, of any description what¬ 
ever, whereof the vendor, mortgagor or donor 
shall remain in possession, shall pass, alter or 
change, or any property therein be transferred to 
any purchaser, mortgagee or donee, unless by bill 
of sale or mortgage acknowledged and recorded 
as herein provided; but nothing herein shall be 
construed to extend to any sale or gift where the 
same is accompanied by delivery, nor to invalidate 
such transfer as between the parties thereto.” 
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Section 48 of the same title provides: 

“Bills of sale shall be recorded in the city or 
state where the vendor or donor resides, within 
twenty days from the date thereof. If the vendor 
or donor resides out of the state and the personal 
property conveyed by such bill of sale is located 
in the state then such bill of sale shall be recorded 
in the county where such property is located, or 
in Baltimore city, if it be located in said city, with¬ 
in twenty days from the date of such bill of sale.” 

Section 49 provides: 

“A mortgage of personal property shall be 
executed, acknowledged and recorded as bills of 
sale.” 

Section 51 provides: 

“Mortgages of personal property shall be valid 
and take effect, except as between parties thereto, 
only from the time of recording; and in case of 
more than one mortgage, the one first recorded 
shall have preference.” 

The Maryland decisions under those sections of the 
Code and the federal decisions under the sections of 
the Bankruptcy Act above cited have uniformly al¬ 
lowed the trustee in bankruptcy to prevail over the 
mortgagee in cases practically identical with this. See 
Roberts <& Co. v. Robinson , 141 Md. 37; In Re Sachs, 
30 F. (2d) 510; and Davis v. Harlow, 130 Md. 165. 
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in. 

The Mortgages Being Ineffective Before Recordation, 
the Belated Recordation and Seizure of Possession 
Did Not Render Them Effective as to Creditors 
Who Had Theretofore Extended Credit Between 
the Date of Execution and the Date of Recordation. 

This question was passed on in Roberts & Co. v. 

Robinson, 141 Md. 37, as follows: 

“If, in this case, the plaintiffs, a few days be¬ 
fore the filing of the bankruptcy petition, had 
recorded the agreement under which they claim, 
it would have been avoidable by the action of the 
trustees, under the provisions last quoted, as in¬ 
volving a transfer of property under circum¬ 
stances which characterize it as a preference. It 
would have been an attempted transfer of title to 
the plaintiffs as to the goods which they had not 
furnished, and it could have been nullified by the 
trustees as the representatives of creditors for 
whose protection its registration was required. 
Carey v. Donohue, 240 U. S. 430; Martin v. Com¬ 
mercial National Bank, 245 U. S. 513. ” 


In that case the goods had been taken by the mort¬ 
gagee shortly before bankruptcy. The same point was 
passed on In Re Sachs, 30 F. (2d) 510. To the same 
effect, interpreting a different statute, see Dulany v. 
Morse, 39 App. D. C. 523, where the court held that the 
withholding a deed from record until the day before 
the petition in bankruptcy was filed created a prefer¬ 
ence. 

Even if a preference were not created and the recor¬ 
dation effective for any purpose the trustee could still 
recover. It is admitted that there were creditors who 
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extended credit between the date of the execution of the 
agreement and the date of recordation. 

In In Re Cook, 9 F. Supp. 764, the Maryland statute 
regarding bills of sale was involved. This statute is 
hereinbefore set forth at large and it will be seen that 
there as in the case of our statute regarding chattel 
mortgages the instrument becomes effective only from 
the date of record. In that case the court held the bill 
of sale was effective. However, before disposing of 
the case the court referred it back to the Referee to 
determine whether or not there were creditors whose 
credits had been extended in the short interval allowed 
by law between executing and recording. The court 
said at Page 767: 

“However, the bill of sale in the present case 
could not become operative as against creditors of 
the bankrupt, and therefore not against his trustee 
in bankruptcy, except as to creditors (1) who 
existed prior to the execution of the bill of sale, and 
(2) who became such after it was recorded. See 
In re Sachs (D. C.), 21 F. (2d) 984; Id. (C. C. A.), 
30 F. (2d) 510; In re Rosen (D. C.), 23 F. (2d) 687; 
In re Shipley (D. C.), 24 F. (2d) 991; In re Rainey 
(D. €.), 31 F. (2d) 197; Roberts & Co. v. Robinson, 
141 Md. 37, US A. 198; Gunbv v. Motor Truck Cor¬ 
poration, 156 Md. 19,142 A. 596. 

“Since neither the record in the case nor the 
opinion of the referee discloses whether there were 
in fact any crditors of the bankrupt who became 
such subsequently to the making of the bill of sale 
but prior to its recordation, it follows that the case 
must be remanded to the referee for a specific de¬ 
termination of this question. If such creditors are 
found to exist, then the trustee in bankruptcy will 
prevail over the petitioner-vendee, Armour Fer¬ 
tilizer Works, and thereupon all creditors of the 
bankrupt will share equally in any distribution re- 
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suiting from the trustee’s priority as aforesaid, 
regardless of when they became creditors. In re 
Sachs, supra.” 

In this case it is stipulated and proved that there are 
such creditors. 


CONCLUSION. 

The agreement not to record the chattel mortgages 
under which the Appellant claims rendered the mort¬ 
gages voidable as fraudulent. Aside from the question 
of fraud, the mere failure to record for several months 
renders them unenforcible against general creditors. 
The belated recording and seizing of possession does 
not avail the Appellant. The decision below, therefore, 
should be affirmed. 

Respectfully submitted, 

Francis C. Brooke, 
Attorney for the Appellee. 



